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Rules and Regulations 


Title 7—AGRICULTURE 

Chapter VIII—Agricultural Stabiliza¬ 
tion and Conservation Service 
(Sugar), Department of Agriculture 

SUBCHAPTER G—DETERMINATION Of 
PROPORTIONATE SHARES 

| Rev 3. Supp 3J 

PART 849—DOMESTIC BEET SUGAR 
PRODUCING AREA PREVENTED 
ACREAGE CREDIT; 1967 AND SUB¬ 
SEQUENT CROPS 

Approved Local Areas for the 1969 
Crop of Sugar Beets 

Pursuant to the provisions of section 
302<b) of the Sugar Act of 1948, as 
amended. I 849.12 is added to read as 

follows: 

§ 819,12 Approved local nrrn* for the 
1969 rrop of «URnr bflu. 

For purposes of considering eligibility 
for prevented acreage credit, the respec¬ 
tive county Agricultural Stabilization 
and Conservation Committees have de¬ 
termined with respect to the local pro¬ 
ducing areas listed herein that on 10 
percent or more of the sugar beet farms 
in each area, or on an acreage equal to 
10 percent or more of the number of 
acres planted to sugar beets on farms in 
each area, the planting of sugar beets 
was prevented because of drought, flood, 
storm, freeze, disease, or insects, or the 
planting or harvesting was prevented by 
other similar abnormal and uncontrolla¬ 
ble conditions determined by the Deputy 
Administrator. State and County Opera¬ 
tions, in accordance with 3 849.2. 

• a» Arizona. 

County akd Ama5 

Omh&m Area I; Area 2. 

Maricopa: Area 6. 

»b> California. 

County a no Aura* 

Butte Area 1; Area 2 
Colu»: Area 2 
Fresno: Area 3; Area 4. 

Imperial: Area 8; Area 9. 

Kern- Area I; Area 2: Area 9 
Ktngv Area l; Area 2. 

Madera: Madera County. 

Mrrcrd: Area 1; Area 2. 

Monterey: Area 1: Area 2: Area 3; Area 4; 
Area 5: Area 6; Area 7 T. 14 8.. R 3 
T. 15 8.. R. 3 E.; T. 18 3., ROE: T. 18 8.. 
R 7 E; T. 19 S,, R. 8 E. - 
8-cr.imetno: Area 2; Area 3. 

San Benito: S&n Benito County. 

Ban Joaquin : Area 1; Area 6. 
win Lula Oblapo: Area 1; Area 2. 

Banu Barbara: Area 1; Area 2; Area 3 
oanLi Clara: Santa Clam County. 

Cruz: Santa Cruz County. 

Solano: Area 1; Area 2, Area 3: Area 4; T. 7 
VR.ll:T,5N,R3E, 

Sutter Area 1 , 


Tehama; Tehama County. 

Tulare: Area 2; Area 8; T. 20 8,. R 23 E.; 
T 20 S., R. 24 E : T. 20 8.. R. 23 E.; T. 20 8.. 
U 28 E 

Ventura: Area 1; Area 2 
Yolo: Area 8. 

<C) Colorado. 

County and Aura* 

Adam*: Area 2. 

<d> Idaho . 

County and Arras 
Franklin: Area 1: Area 2: Area 3, 

<e) lotca. 

County and Artaa 
Franklin: Franklin County. 

(f) Michigan. 

County and Arrau 

Huron; Area 2; Area 3; Area4; Area 5; Brook¬ 
field; Fairbaven; Sand Beach 
Monroe: Area 1; Area 3. 

Saginaw: Area 2; Area 3; Spaulding. 

St. Clair: Area 1; Area2; Area 3. 

Sanilac: Area 2; Area 3; Area 4; Area 5: 
Area 8; Custer; Marietta; Watertown. 

(g) Minnesota. 

County ano Akkas 

Faribault: Faribault County. 

Martin: Martin County. 

Redwood: Redwood County. 

Yellow Medicine: Yellow Medicine County. 

<h> Montana. 

County and arkas 
Yellowstone* Area I 
(|l New York. 

County and Aria* 

Cayuga: Area 2. 

Onondaga: Onondaga County. 

Orleans: Orleans County 

(Ji North Dakota. 

County and Arus 

Cass: Area 4. 

Pembina: Area 4 

»k > Ohio. 

County and Arras 
Ottawa: Area 1; Allen; Benton; Harris 

Statement of bases and considerations. 
One of the conditions of eligibility of a 
sugar beet producer for prevented acre¬ 
age credit, as provided In I 849.2 of this 
chapter, is that the farm of such pro¬ 
ducer be located In a local producing area 
for which the county Agricultural Sta¬ 
bilization and Conservation Committee 
determines that the planting or harvest¬ 
ing of sugar beets was adversely, seri¬ 
ously and generally afTected by certain 
uncontrollable natural conditions on 10 
percent or more of the sugar beet farms 
in the area or on an acreage equal to 10 
percent or more of the number of acres 
planted to sugar beets on farms In the 
area. 


The purpose of this supplement is to 
give notice that specific local producing 
Areas have qualified under the require¬ 
ments of S 849.2 with respect to the 1969 
crop of sugar beets. 

(Sec*. 302. 403. 81 8tat. 930 as amended, 932; 
7U.SC. 1132, 1133) 

Effective date. Date of publication. 

Signed at Washington, D C., on April 2 , 
1970. 

Chas. M. Cox, 

Acting Deputy Administrator, 
State and County Operations . 

|FR. Doc. 70-4350; Filed, Apr 8. 1970; 

8:31 a m | 


Chapter IX—Consumer and Market¬ 
ing Service (Marketing Agreements 
and Orders; Fruits, Vegetables, 
Nuts), Department of Agriculture 

(Navel Orange Reg. 2041 

PART 907—NAVEL ORANGES 
GROWN IN ARIZONA AND DESIG¬ 
NATED PART OF CALIFORNIA 

Limitation of Handling 

§ 907,504 Navel Orange Regulation 20 I. 

<a> Findtngs. ( 1 ) Pursuant to the 
marketing agreement, as amended, and 
Order No. 907, as amended <7 CFR Part 
907, 33 PH. 15471), regulating the han¬ 
dling of Navel oranges grown in Arizona 
and designated part of California, effec¬ 
tive under the applicable provisions of 
the Agricultural Marketing Agreement 
Act of 1937. as amended <7 U.S.C. 601- 
674), and upon the basis of the recom¬ 
mendations and information submitted 
by the Navel Orange Administrative 
Committee, established under the said 
amended marketing agreement and 
order, and upon other available infor¬ 
mation. it la hereby found that the limi¬ 
tation of handling of such Navel oranges, 
as hereinafter provided, will tend to ef¬ 
fectuate the declared policy of the act 
«2> It is hereby further found that 
it Is impracticable and contrary to the 
public interest to give preliminary notice, 
engage in public rule-making procedure, 
and postpone the effective date of this 
section until 30 days after publication 
hereof in the Federal Register (5 U.S.C 
553> because the time intervening be¬ 
tween the date when information upon 
which this section is based became avail¬ 
able and the time when tills section must 
become effective in order to effectuate 
the declared policy of the act Is insuffi¬ 
cient, and a reasonable time is permitted, 
under the circumstances, for prepara¬ 
tion for such effective time; and good 
cause exists for making the provisions 
hereof effective as hereinafter set forth. 
The committee held an open meeting 
during the current w f eek, after giving due 
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notice thereof* to consider supply and 
market conditions for Navel oranges and 
the need for regulation; interested per¬ 
sons were afforded an opportunity to 
submit information and views at this 
meeting; the recommendation and sup¬ 
porting information for regulation dur¬ 
ing the period specified herein were 
promptly submitted to the Department 
after such meeting was held; the provi¬ 
sions of this section, including its effec¬ 
tive time, are identical with the aforesaid 
recommendation of the committee, and 
information concerning such provisions 
and effective time has been disseminated 
among handlers of such Navel oranges; it 
is necessary, in order to effectuate the 
declared policy of the act. to make this 
section effective during the period herein 
specified; and compliance with this sec¬ 
tion will not require any special prepara¬ 
tion on the part of persons subject 
hereto which cannot be completed on or 
before the effective date hereof. Such 
committee moetJng was held on April 7. 
1070. 

(b) Order . (1) The respective quanti¬ 
ties of Navel oranges grown in Arizona 
and designated part of California which 
may be handled during the period April 
10. 1970. through April 16. 1970, are 
hereby fixed as follows: 

(1) District 1: 780.000 cartons; 

<ii> District 2: 220,000 cartons; 

(liD District 3; Unlimited movement. 

(2) As used in this section, “handled.** 
“District l. M “District 2.“ “District 3.** 
and “carton** have the same meaning as 
when used in said amended marketing 
agreement and order. 

(Secs. 1-19. 48 Stmt. 31. as amended; 7 U S.C. 
601-074) 

Dated: April 8, 1970. 

Paul A. Nicholson. 

Deputy Director. Fruit and 
Vegetable Division . Consumer 
and Marketing Service. 

(F.R. Doc. 70-4437; Filed, Apr. 8. 1970; 

11:37 am.) 


(Valencia Orange Reg. 306) 

PART 908—VALENCIA ORANGES 
GROWN IN ARIZONA AND DESIG¬ 
NATED PART OF CALIFORNIA 

Limitation of Handling 

§ 908.fl0B Valencia Orange Regulation 
308. 

(a) Findings . (1) Pursuant to the 
marketing agreement, as amended, and 
Order No. 908. as amended (7 CFR Part 
908). regulating the handling of Valencia 
oranges grown in Arizona and designated 
part of California, effective under the 
applicable provisions of the Agricultural 
Marketing Agreement Act of 1937. as 
amended (7 U.S.C. 601-674). and upon 
the basis of the recommendations and 
information submitted by the Valencia 
Orange Administrative Committee, es¬ 
tablished under the said amended mar¬ 
keting agreement and order, and upon 


RULES AND REGULATIONS 

other available Information, it is hereby 
found that the limitation of handling of 
such Valencia oranges, as hereinafter 
provided, will tend to effectuate the de¬ 
clared policy of the act. 

(2) It is hereby further found that it 
Is impracticable and contrary to the pub¬ 
lic interest to give preliminary notice, 
engage in public rule-making procedure, 
and postpone the effective date of this 
section until 30 days after publication 
hereof in the Federal Heolster (5 U.SC. 
553) because the time Intervening be¬ 
tween the date when information upon 
which this section is based became avail¬ 
able and the time when this section must 
become effective in order to effectuate 
the declared policy of the act Is insuffi¬ 
cient, and a reasonable time is permit¬ 
ted. under the circumstances, for prep¬ 
aration for such effective time; and good 
cause exists for making the provisions 
hereof effective as hereinafter set forth. 
The committee held an open meeting 
during the current week, after giving due 
notice thereof, to consider supply and 
market conditions for Valencia oranges 
and the need for regulation; interested 
persons were afforded an opportunity to 
submit information and views at this 
meeting; the recommendation and sup¬ 
porting information for regulation dur¬ 
ing the period specified herein were 
promptly submitted to the Department 
after such meeting was held; the pro¬ 
visions of this section, including its ef¬ 
fective time, are identical with the afore¬ 
said recommendation of the committee, 
and information concerning such pro¬ 
visions and effective time has been dis¬ 
seminated among handlers of such Va¬ 
lencia oranges; it is necessary. In order 
to effectuate the declared policy of the 
act, to make this section effective during 
the period herein specified; and com¬ 
pliance with this section will not require 
any special preparation on the part of 
persons subject hereto which cannot be 
completed on or before the effective date 
hereof. Such committee meeting was held 
on April 7.1970. 

<b) Order . (1) The respective quan¬ 
tities of Valencia oranges grown In Ari¬ 
zona and designated part of California 
w hich may be handled during the period 
April 10. 1970, through April 16, 1970, 
are hereby fixed as follows: 

(i> District 1: 13.398 cartons: 

<li> District 2: 16,033 cartons; 

<iii> District 3: 150.000 cartons. 

(2) As used in this section, “handler," 
•'District 1." “District 2,” “District 3." 
and “carton** have the same meaning as 
when used in said amended marketing 
agreement and order. 

(Sec*. 1-19. 48 Slat. 31. m amended. 7 US.C, 
601-674) 

Dated: April 8, 1970. 

Arthur E. Browne. 

Deputy Director. Fruit and 
Vegetable Division. Consumer 
and Marketing Service. 

|F.R Doc. 70—4445; Filed. Apr. 8. 1970; 

12:07 pm.| 


Title 10—ATOMIC ENERGY 

Chapter I—Atomic Energy 
Commission 

PART 35—HUMAN USES OF 
BYPRODUCT MATERIAL 

Technetium-99m for Thyroid Scans 

Notice is hereby given of the amend¬ 
ment of the Atomic Energy Commis¬ 
sion's regulation “Human Uses of By¬ 
product Material/* 10 CFR Part 35. 

Section 35.100 of Part 35 lists two 
groups of diagnostic uses of byproduct 
material with well-established clinical 
procedures. Section 35.14 specifies that 
the Commission will consider an appli¬ 
cation for a specific license for any 
diagnostic use listed In Group I or Group 
n of { 35.100 as an application for all 
of the uses within the group if the appli¬ 
cant is qualified. 

The use of technetium-99m as per- 
tochnetatc for thyroid scans has become 
a well-established clinical procedure. 
The amendment set forth below add* to 
Group n of | 35.100 the use of techne¬ 
tium-99m as pertechnetate for thyroid 
scans. 

Because this amendment relates solely 
to minor procedural matters, the Com¬ 
mission has found that good cause exists 
for omitting notice of proposed rule 
making, and public procedure thereon, 
as unnecessary. Since the amendment 
relieves from restrictions under regula¬ 
tions currently In effect. It will become 
effective without the customary 30 day 
notice. 

Pursuant to the Atomic Energy Act 
of 1954, as amended, and sections 552 
and 553 of title 5 of the United States 
Code, the following amendment to Title 
10. Chapter I. Code of Federal Regula¬ 
tions, Part 35, is published as a docu¬ 
ment subject to codification, to be effec¬ 
tive upon publication in the Federal 
Register. 

Paragraph <b> of ft 35.100 of 10 CFR 
Part 35 is amended to add technetium 
99m as pertechnetate for thyroid scans 
as follows: 

§ 35.100 Schedule A—Group* of dtog- 
noAlir u»e* of byproduct material in 
human*. 

• • • • • 

(b) Group II. Scans and tumor 
localizations. 

• • • • • 

(14) Technetium-99m as pertechne¬ 
tate for thyroid scans. 

(Sec. 161, 68 Slat, 948; 42 U S C 2201) 

Dated at Germantown. Md.. this 31st 
day of March 1970. 

For the Atomic Energy Commission 

F. T. Hobbs. 

Acting Secretary. 

(PR. Doc. 70-4284; Filed, Apr. 8. 1970; 

8:46 am.) 
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Title 14—AERONAUTICS AND 
SPACE 

Chapter I—Federal Aviation Admin¬ 
istration, Department of Transpor¬ 
tation 

| Airspace Docket No. 70-WA-14) 

p AR T 71—DESIGNATION OF FEDERAL 
AIRWAYS, CONTROLLED AIRSPACE, 
AND REPORTING POINTS 

Designation of Additional Control 
Area 

The purpose of this amendment to 
Part 71 of the Federal Aviation Regula¬ 
tions is to designate control area within 
the geographical boundaries of Warning 
Areas W-1G5, W-106, and W-1Q7 from 
10.000 feet MSL to Flight Level 450. 

The Air Traffic Control System has 
been affected by the absence of large 
numbers of controller personnel on all 
shifts. This absence has made an impact 
upon the movement of essential air traf¬ 
fic. causing delays, cancellations and in¬ 
tolerable burdens upon the safe move¬ 
ment of air traffic, especially In the 
heavily congested northeast area. 

It has been determined that a measure 
of relief can be gained by establishing 
control area within Warning Areas W- 
105, W-106, and W-107 from 10,000 feet 
MSL to Flight Level 450. 

Since a situation exists where safety 
requires Immediate adoption of this 
amendment. It is found that notice and 
public procedure thereon are impractica¬ 
ble, and good cause exists for making 
this amendment effective on less than 30 
days notice. 

Since this action Involves designation 
of navigable airspace outside the United 
States, the Administrator has consulted 
with the Secretary of State and the Sec¬ 
retary of Defense In accordance with the 
provisions of Executive Order 10854. 

In consideration of the foregoing. Part 
71 of the Federal Aviation Regulations Is 
amended, effective April 7, 1970. as here¬ 
inafter set forth. 

In 171.163 (35 F.R. 2046) the follow¬ 
ing Is added: 

Now Yojlk, N.T. 

That atnqttc* within Warning Areas W-106. 
40(1 W-107, extending upward fruen 
10.000 feet MSL to Flight Lerei 460 and 
wklch He* aorthweot of a Una 25 mliea paral- 
J” to and southeast of a direct course from 
Jfce Sea We. N.J., VORTAC to the Nantucket. 
Mane . VORTAC. 

307(a), 1110, Federal Aviation Act of 
*7-S.C. 1348 and 1510; Executive Order 
10JM. 34 FR. 9565; aec. 6(c), Deportment of 
™*portfttloo Act. 40 UjSC. 1656(e)) 

19^o' Ue<i ln Was k* n *t°n, D.C.. on April 7. 

T. McCormack. 

Acting Chief . Airspace and 
Air Traffic Rules Division . 

,r * Doe. 70-4393: Wed. Apr. *. 1970: 
8:52 a.m.| 


| Airspace Docket No. 70-WA-12] 

PART 71—DESIGNATION OF FEDERAL 

AIRWAYS, CONTROLLED AIRSPACE, 

AND REPORTING POINTS 

PART 75—ESTABLISHMENT OF JET 
ROUTES 

Designation of Control Area and Jet 
Route 

The purpose of these amendments to 
Parts 71 and 75 of the Federal Aviation 
Regulations Is to designate Jet Route 
No. 93 from Sea Isle. N.J., direct to 
Nantucket, Mass., and associated con¬ 
trolled airspace for the portion of the 
route outside of the Continental Control 
Area to relieve congestion caused by the 
sudden diminution of essential air traffic 
services. 

This Jet route with the associated con¬ 
trolled airspace will provide a bypass 
route east of the New York Terminal 
Area for the safe and expeditious move¬ 
ment of high altitude coastal air traffic. 
Specific dates and times for the exercise 
of this jet route and control area will be 
published In a Notice to Airmen. 

The Air Traffic Control System has 
been affected by the absence of large 
numbers of controller personnel on all 
shifts. This absence has impacted upon 
the movement of essential air traffic, 
causing delays, cancellations and in¬ 
tolerable burdens upon the safe move¬ 
ment of air traffic especially in the 
heavily congested northeast area. 

It has been determined that a measure 
of relief can be gained by temporarily 
establishing a new Jet route from Sea 
Isle to Nantucket and associated con¬ 
trol area. 

Since a situation exists where safety 
requires Immediate adoption of these 
amendments, it Is found that notice and 
public procedure thereon are impracti¬ 
cable. and good cause exists for making 
these amendments effective on less than 
30 days notice. 

Since this action Involves, In part, the 
designation of navigable airspace out¬ 
side the United States, the Administra¬ 
tor has consulted with the Secretary of 
State and the Secretary of Defense In 
accordance with the provisions of Ex¬ 
ecutive Order 10654. 

In consideration of the foregoing, 
Parts 71 and 75 of the Federal Aviation 
Regulations are amended, effective Im¬ 
mediately. as hereinafter set forth. 

1. Section 75.100 <35 FJl. 2359) Is 
amended by adding the following: 

Jet Route No. 93 (Sea Isle. N.J., to 
Nantucket, Mass.) From Sea Isle, N.J., 
direct to Nantucket, Mass. 

2. Section 71.161 (35 F.R. 2044) Is 
amended by adding the following: 

J-93 From Sea Isle, N.J„ to Nan¬ 
tucket, Mass., Including the additional 
airspace extending upward from 18,000 
feet MSL to FL-450 bounded on the east 
by J-93 and on the west by J-121 and 
J-62. 

(Secs. 307(a), 1110. Federal Aviation Act of 
1958, 49 US.C. 1348 and 1510; Executive Order 
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10654. S4 Fit. 9565; Me. 6(c). Department of 
Transportation Act. 49 US.C. 1655(c)) 

Issued In Washington. D.C„ on 
April 7,1970. 

T. McCormack, 

Acting Chief , Airspace and 
Air Traffic Rules Division. 

|FJt. Doc. 70-4392; Filed. Apr. 8, 1970; 
8:62 am.) 


Title 16—COMMERCIAL 
PRACTICES 

Chapter I—Federal Trade 
Commission 

(Docket 0-1703) 

PART 13—PROHIBITED TRADE 
PRACTICES 

J. F. Young-Boyd Bennett Inc., et al. 

Subpart—Advertising falsely or mis¬ 
leadingly: 8 13.50 Dealer or seller as¬ 
sistance; l 13.60 Earnings and profits; 
4 13.70 Fictitious or misleading guaran¬ 
tees; § 13.175 Quality of product or 
service . Subpart—Misrepresenting one¬ 
self and goods—Goods: f 13.1608 Dealer 
or seller assistance; S 13.1615 Earning 
and profits; § 13.1647 Guarantees; | 13- 
X7I5 Quality . 

(Sec. 6. 38 6tat. 731; 15 US.C. 46. Interprets 
or applies sec. 0. 38 8tat. 719. as amended; 15 
US.C. 45) (Cease and desist order. J. F. 
Taung-Boyd Bennett Inc., et al., Louisville, 
Ky„ Docket C-1703. Mar. 9.19701 

In the Matter of J . F. Young-Boyd Ben¬ 
nett Inc,, a Corporation, Doing 
Business as Young-Bennett Chin¬ 
chilla Ranch, and Boyd Bennett and 
J . F. Young, Individually and as 
Officers of Said Corporation 

Consent order requiring a Louisville, 
Ky., seller of chinchilla breeding stock to 
cease making exaggerated earning 
claims misrepresenting the quality of its 
stock, deceptively guaranteeing the fer¬ 
tility of Its stock, and misrepresenting 
Its services to Its customers. 

The order to cease and desist. Includ¬ 
ing further order requiring report of 
compliance therewith. Is as follows: 

It is ordered. That J. F. Young-Boyd 
Bennett Inc., a corporation, and its 
officers, doing business as Young-Ben- 
nett Chinchilla Ranch, or under any 
other trade name or names, and Boyd 
Bennett and J. F. Young, individually 
and as officers of said corporation, and 
respondents’ agents, representatives, and 
employees, directly or through any cor¬ 
porate or other device, in connection with 
the advertising, offering for sale, sale or 
distribution of chinchilla breeding stock 
or any other products. In commerce, as 
“commerce” is defined in the Federal 
Trade Commission Act, do forthwith 
cease and desist from: 

A. Representing, directly or by impli¬ 
cation, that: 
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1. It la commercially feasible to breed 
or raise chinchillas In homes, basements 
or outbuildings, or other quarters or 
buildings unless in immediate conjunc¬ 
tion therewith it Is clearly and conspicu¬ 
ously disclosed that the represented 
quarters or buildings can only be adapt¬ 
able to and suitable for the breeding and 
raising of chinchillas on a commercial 
basis if they have the requisite space, 
temperature, humidity, ventilation and 
other environmental conditions. 

2. Breeding chinchillas as a commer¬ 
cially profitable enterprise can be 
achieved without previous knowledge or 
experience in the breeding, caring for 
and raising of such animals. 

3. Chinchillas are hardy animals or 
are not susceptible to disease. 

4. Purchasers of respondents* chin¬ 
chilla breeding stock will receive top 
quality or “Empress Certified*’ quality 
chinchillas. 

6 . Each female chinchilla purchased 
from respondents and each female off¬ 
spring will produce at least 3.8 live young 
per year. 

6 . The number of live offspring pro¬ 
duced per female chinchilla is any num¬ 
ber or range of numbers; or representing, 
in any manner, the past number or range 
of numbers of live offspring produced 
per female chinchilla of purchasers of 
respondents' breeding stock unless. In 
fact, the past number or range of num¬ 
bers represented are those of a substan¬ 
tial number of purchasers and accurately 
reflect the number or range of numbers 
of live offspring produced per female 
chinchilla of these purchasers under 
circumstances similar to those of the 
purchaser to whom the representation 
is made. 

7. Each female chinchilla purchased 
from respondents and each female off¬ 
spring will produce successive litters of 
one to six live offspring at 111 -day 
Intervals. 

8 . The number of litters or sizes thereof 
produced per female chinchilla is any 
number or range thereof; or represent¬ 
ing, in any manner, the past number or 
range of numbers of litters or sizes pro¬ 
duced per female chinchilla of purchasers 
of respondents* breeding stock unless, in 
fact, the past number or range of num¬ 
bers represented are those of a substan¬ 
tial number of purchasers and accu¬ 
rately reflect the number or range of 
numbers of litters or sizes thereof pro¬ 
duced per female chinchilla of these 
purchasers under circumstances similar 
to those of the purchaser to whom the 
representation is made. 

9. Pelts from the offspring of respond¬ 
ents' chinchilla breeding stock sell for 
an average price of $30 per pelt; or that 
pelts from the offspring of respondents' 
breeding stock generally sell from $20 to 
$65 each. 

10. Chinchilla pelts will sell for any 
price, average price, or range of prices; 
or representing, in any manner, the past 
price, average price or range of prices 
of pelts of purchasers of respondents' 
breeding stock unless, in fact, the past 
price, average price or range of prices 
represented are those of a substantial 
number of purchasers and accurately 
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reflect the price, average price or range 
of prices realized by these purchasers 
under circumstances similar to those of 
the purchaser to whom the representa¬ 
tion is made. 

11. A purchaser with fifty females of 
respondents* breeding stock will have, 
from the sale of pelts, a yearly income 
of $3,000. 

12. Purchasers of respondents' breed¬ 
ing stock will realize earnings, profits or 
income in any amount or range of 
amounts; or representing, in any man¬ 
ner. the past earnings, profits or income 
of purchasers of respondents' breeding 
stock unless, in fact, the past earnings, 
profits or income represented are those 
of a substantial number of purchasers 
and accurately reflect the average earn¬ 
ings. profits or income of these pur¬ 
chasers under circumstances similar to 
those of the purchaser to whom the 
representation is made. 

13. Breeding stock purchased from re¬ 
spondents is guaranteed or warranted 
without clearly and conspicuously dis¬ 
closing. in immediate conjunction there¬ 
with, the nature and extent of the guar¬ 
antee. the manner in which the guar¬ 
antor will perform thereunder and the 
Identity of the guarantor. 

14. Chinchillas or chinchilla pelts are 
In great demand; or that purchasers 
of respondents' breeding stock can ex¬ 
pect to be able to sell the offspring or the 
pelts of the offspring of respondents’ 
chinchillas because said chinchillas or 
pelts are in great demand. 

15. The assistance or advice furnished 
to purchasers of respondents' chinchilla 
breeding stock by respondents will en¬ 
able purchasers to successfully breed or 
raise chinchillas as a commercially prof¬ 
itable enterprise. 

16. Respondents’ operation is the larg¬ 
est producer of chinchillas in the east¬ 
ern United States; or misrepresenting, 
in any manner, the size or kind of re¬ 
spondents’ facilities. 

B. 1. Misrepresenting, in any manner, 
the assistance, training, services or ad¬ 
vice supplied by respondents to pur¬ 
chasers of their chinchilla breeding stock. 

2. Misrepresenting, in any manner, 
the earnings or profits to purchasers or 
the quality or reproduction capacity of 
any chinchilla breeding stock. 

C. Falling to deliver a copy of this 
order to cease and desist to all present 
and future salesmen and other persons 
engaged in the sale of the respondents' 
products or services and falling to secure 
from each such salesman or other per¬ 
son a signed statement acknowledging 
receipt of said order. 

It is further ordered. That respond¬ 
ents notify the Commission at least 
thirty *30) days prior to any proposed 
change in the corporate respondent such 
ns dissolution, assignment or sale result¬ 
ing in the emergence of a successor cor¬ 
poration. the creation or dissolution of 
subsidiaries or any other change in the 
corporation which may affect compliance 
obligations arising out of the order. 

It is further ordered. That the re¬ 
spondent corporation shall forthwith 
distribute a copy of this order to each of 
its operating divisions. 


It is further ordered , That the re¬ 
spondents herein shall within sixty (60» 
days after service upon them of this or¬ 
der, file with the Commission a report, 
in writing, setting forth in detail the 
manner and form in which they have 
complied with this order. 

Issued: March9.1970. 

By the Commission. 

CscALl Joseph W. Shea. 

Secretary 

| PR. Doc 70—4294: Piled. Apr. 8, 1070 
8:45 a.xn.| 


(Docket C-1704) 

part 13—prohibited trade 
PRACTICES 

Southern Motor Lodges, Inc., et ol. 

Subpart—Advertising falsely or mis¬ 
leadingly ; fi 13.50 Dealer or seller assist¬ 
ance; 5 13.60 Earnings and profits: 
8 13.70 Fictitious or misleading guaran¬ 
tees ; $ 13.71 Financing; 8 13.110 En¬ 
dorsements. approval and testimonials; 
8 13.175 Quality of product or servict 
Subpart—Misrepresenting oneself and 
goods—Goods: I 13.1608 Dealer or seller 
assistance: 8 13.1615 Earnings and 
profits: 8 13.1647 Guarantees; 8 13.1665 
Endorsements; 8 13.1715 Quality . 

(Sec. 6, 38 SUt. 721: 15 U.S.C. 46. Interpret! 
or applies eec. 5. 38 8tat. 719, as amended. 
15 U.S.C. 45) (Cease and desist order. South¬ 
ern Motor Lodge#. Inc., et al.. TUton, Os., 
Docket C-1704. Mar. 9. 1970| 

In the Matter of Southern Motor Lodges, 
Inc., a Corporation. Doing Business 
as Chinchilla Corporation of Amer¬ 
ica. a Division of Said Corporation, 
and Richard B. Winkler , Individ¬ 
ually and as an Officer of Said 
Corporation , and Robert A. Lcmke, 
Individually and as Former General 
Manager of Said Division 

Consent order requiring a Tifton. Ga. 
seller of chinchilla breeding stock to 
cease making exaggerated earning 
claims, misrepresenting the quality of it* 
stock, deceptively guaranteeing its fer¬ 
tility. Implying that its business opera¬ 
tions are approved by any Federal 
agency, that it Is a member of any 
national chinchilla breeders association, 
and that bank financing Is available for 
purchase of its stock. 

The order to cease and desist. Includ¬ 
ing further order requiring report of 
compliance therewith, is as follows: 

It is ordered. That respondents South¬ 
ern Motor Lodges, Inc., a corporation, 
doing business as Chinchilla Corpora¬ 
tion of America, or trading and doing 
business under any other name or names, 
and its officers, and Richard B. Winkler, 
individually and as an officer of said cor¬ 
poration. and Robert A. Lemke, individ¬ 
ually and as former general manager of 
Chinchilla Corporation of America. » 
division of said corporation, and re¬ 
spondents* agents, representatives. * n<1 
employees, directly or through any coi- 
porate or other device, in connection 
with the advertising, offering for s*le. 
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sale or distribution of chinchilla breed¬ 
ing stock or any other products, in com¬ 
merce, as "commerce” is defined In the 
Federal Trade Commission Act, do forth¬ 
with cease and desist from: 

A Representing directly or by impli¬ 
cation that: 

1 It is commercially feasible to breed 
or raise chinchillas in homes, garages or 
fpare buildings, or other quarters or 
buildings, unless in immediate conjunc¬ 
tion therewith it is clearly and con¬ 
spicuously disclosed that the represented 
quarters or buildings can only be adapt¬ 
able to and suitable for the breeding 
and raising of chinchillas on a commer¬ 
cial basis if they have the requisite 
space, temperature, humidity, ventila¬ 
tion and other environmental conditions- 

2. Breeding chinchillas aa a commer¬ 
cially profitable enterprise can be 
achieved without previous knowledge or 
experience in the breeding, caring for 
and raising of such animals. 

3. Each female chinchilla purchased 
from respondents and each female off¬ 
spring will usually litter successively 
several times annually producing one to 
seven offspring per litter, or an average 
of two to three offspring per litter. 

4 . The number of litters or sizes 
thereof produced per female chinchilla Is 
any number or range thereof; or repre¬ 
senting. in any manner, the past num¬ 
ber or range of numbers of litters or 
sizes produced per female chinchilla or 
purchasers of respondents* breeding 
stock unless in fact the past number or 
range of numbers represented are those 
of a substantial number of purchasers 
and accurately reflect the number or 
range of numbers of litters or sizes 
thereof produced per female chinchilla 
of these purchasers under circumstances 
similar to those of the purchaser to 
whom the representation Is made. 

5. Offspring of respondents' chinchilla 
breeding stock sell for as much as $120 
each and will haw pelts that sell for an 
average price of $20 per pelt; or that 
pelts from the offspring of respondents’ 
breeding stock generally sell from $20 to 
$60 each. 

6 . Chinchilla pelts from respondents’ 
breeding stock will sell for any price, 
average price or range of prices; or rep¬ 
resenting, In any manner, the past price, 
average price or range of prices of pur¬ 
chasers of respondents' breeding stock 
unless in fact the post price, average 
price or range of prices represented are 
those of a substantia] number of pur¬ 
chasers and accurately reflect the price, 
average price or range of prices realized 
by these purchasers under circumstances 
similar to those of the purchaser to 
vhom the representation Ls made. 

7. A purchaser with 50 females of re¬ 
spondents’ chinchilla breeding stock will 
have a yearly income of $ 3,000 from the 
sale of pelts. 

8 Purchasers of respondents' breeding 
stock will realize earnings, profits or In¬ 
come tn any amount or range of 
amounts; or representing, In any man- 
no*, the past earnings, profits or income 
of purchasers of respondents' breeding 
Jtock unless in fact the past earnings. 
Profits or income represented are those 


of a substantial number of purchasers 
and accurately reflect the average earn¬ 
ings, profits or Income of those pur¬ 
chasers under circumstances similar to 
those of the purchaser to whom the rep¬ 
resentation is made. 

9. Breeding stock purchased from re¬ 
spondents is guaranteed or warranted 
without clearly and conspicuously dis¬ 
closing the nature and extent of the 
guarantee, the manner in which the 
guarantor will perform thereunder and 
the identity of the guarantor. 

10. Respondents’ chinchillas are guar¬ 
anteed unless respondents do in fact 
promptly fulfill all of their obligations 
and requirements set forth in or repre¬ 
sented. directly or by implication, to be 
contained in any guarantee or warranty 
applicable to cadi and every chinchilla. 

11. Chinchillas or chinchilla pelts are 
in great demand; or that purchasers of 
respondents’ breeding stock can expect 
to be able to sell the offspring of respond¬ 
ents' chinchillas because said chinchil¬ 
las or pelts arc in great demand. 

12. Respondents will purchase all or 
any of the offspring raised by purchasers 
of respondents’ breeding stock for $40 
per mixed pair of standard and $100 per 
beige mutation chinchillas or any other 
price or prices unless respondents do in 
fact purchase all of the offspring offered 
by said purchasers at the prices and on 
the terms and conditions represented. 

13. The assistance or advice furnished 
to purchasers of respondents' chinchilla 
breeding stock by respondents will enable 
purchasers to successfully breed or raise 
chinchillas as a commercially profitable 
enterprise. 

14. Respondents’ business operations 
in the sale of respondents’ breeding stock 
are in the purview of and approved by 
the Federal Trade Commission, Inter¬ 
state Commerce Commission or Federal 
Communications Commission. 

15. The purchase price of respondents* 
chinchilla breeding stock includes feed 
for such animals for 1 year or any other 
time period unless in fact the feed to be 
supplied would be sufficient to last for 
the period represented. 

16. Chinchilla Corporation of America 
is a member of Empress Chinchilla 
Breeders Cooperative. United Chinchilla 
Association or Georgia State Chamber 
of Commerce. 

17. Bank financing for the purchase 
of respondents' chinchilla breeding stock 
is available because financial institutions 
recognize the great potential of the chin¬ 
chilla business. 

B. I. Misrepresenting, in any manner, 
the assistance, training, services, or ad¬ 
vice supplied by respondents to pur¬ 
chasers of their chinchilla breeding stock. 

2. Misrepresenting, in any manner, the 
earnings or profits to purchasers or re¬ 
production capacity of any chinchilla 
breeding stock. 

C. Falling to deliver a copy of this 
order to cease and desist to all present 
and future salesmen and other persons 
engaged in the sale of respondents’ prod¬ 
ucts or services and failing to secure from 
each such salesman or other person a 
signed statement acknowledging receipt 
of said order. 


It is further ordered , That the re¬ 
spondent corporation shall forthwith 
distribute a copy of this order to each of 
its operating divisions. 

It is further ordered , That respondents 
notify the Commission at least thirty 
(30) days prior to any proposed cliange 
in the corporate respondent such as dis¬ 
solution, assignment or sale resulting In 
the emergence of a successor corporation, 
the creation or dissolution of subsidiaries 
or any other change In the corporation 
which may affect compliance obligations 
arising out of the order. 

It is further ordered . That the re¬ 
spondents herein shall within sixty <60) 
days after service upon them of this 
order, file with the Commission o report. 
In writing, setting forth in detail the 
manner and form in which they have 
complied with this order. 

Issued: March 9,1970. 

By the Commission. 

[seal] Joseph W. Shea, 

Secretary . 

[FJL Doc. 70-4295; Filed. Apr. 8. 1970; 

8:45 ajxi.) 


|Docket C-1705J 

PART 13—PROHIBITED TRADE 
PRACTICES 

Marriello Fabrics, Inc., and Michael J. 

Marrietlo 

Subpart—Furnishing false guaranties: 
4 13.1053 Furnishing false guaranties: 
13.1053-80 Textile Fiber Products Iden¬ 
tification Act. Subpart—Invoicing prod¬ 
ucts falsely: 4 13.1108 Invoicing 
products falsely: 13.1108-40 Federal 
Trade Commission Act. Subpart—Mis- 
branding or mislabeling: 4 13.1185 
Composition: 13.1185-BO Textile Fiber 
Products Identification Act: 13.1185-90 
Wool Products Labeling Act; 4 13.1212 
Formal regulatory and statutory require¬ 
ment?; 13.1212-80 Textile Fiber Prod¬ 
ucts Identification Act; 13.1212-90 Wool 
Products Labeling Act. Subpart—Ne¬ 
glecting. unfairly or deceptively, to make 
material disclosure: 4 13.1852 Formal 
regulatory and statutory requirement: 
13.1852-70 Textile Fiber Products Iden¬ 
tification Act; 13.1852-80 Wool Prod¬ 
ucts Labeling Act. 

(Sec. 6. 38 Stat. 721; 15 US.C. 46. Interpret 
or apply tec. 6. 38 Stat. 719, aa amended, tec m. 
2-5. 64 Stat. 1128-1130, 72 SUM 1717; 15 U.8.C. 
45. 68. 70) (Cease and deeUt order, Marriello 
Fabrics, Inc., et a!.. New York. N.Y., Docket 
C-1708. Mar. 10. 107OJ 

7n the Matter of Marriello Fabrics , Inc., 
a Corporation , and Michael J. Mar - 
rieUo . Individually and as an Officer 
of Said Corporation 

Consent order requiring a New York 
City manufacturer of wool and textile 
garments to cease misbranding its wool 
and textile fiber products, deceptively in¬ 
voicing. falsely guaranteeing Its textile 
fiber products, and failing to maintain 
required records. 

The order to cease and desist, includ¬ 
ing further order requiring report of 
compliance therewith, is as follows: 
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It is ordered. That respondents Mar- 
riello Fabrics. Inc., a corporation, and 
its officers, and Michael J. Marriello. In¬ 
dividually and as an officer of said 
corporation, and respondents* represent¬ 
atives. agents, and employees, directly or 
through any corporate or other device, in 
connection with the introduction, de¬ 
livery for introduction, manufacture for 
introduction, sale, advertising, or offering 
for sale, in commerce, or the transporta¬ 
tion or causing to be transported in com¬ 
merce. or the importation into the 
United 8tates, of any textile fiber prod¬ 
uct; or in connection with the sale, offer¬ 
ing for sale, advertising, delivery, trans¬ 
portation, or causing to be transported 
after shipment in commerce, of any tex¬ 
tile fiber product, whether in Its original 
state or contained in other textile fiber 
products, as the terms "commerce” and 
"textile fiber product** are defined in the 
Textile Fiber Products Identification Act, 
do forthwith cease and desist from: 

A. Misbranding textile fiber products 
by: 

1. Falsely or deceptively stamping, 
tagging, labeling, invoicing, advertising 
or otherwise identifying any textile fiber 
product as to the name or amount of 
constituent fibers contained therein. 

2. Failing to affix labels to each such 
product showing in a clear, legible and 
conspicuous manner each element of in¬ 
formation required to be disclosed by 
section 4 (b) of the Textile Fiber Products 
Identification Act. 

3. Setting forth words or terms on 
labels in disclosing required informa¬ 
tion, in abbreviated form except as per¬ 
mitted by Rule 33(d) of said rules and 
regulations. 

4. Failing to set out all parts of the re¬ 
quired information conspicuously and 
separately on the same side of the label 
In such a manner as to be clearly legible 
and readily accessible to the prospective 
purchaser. 

B. Failing to maintain and preserve 
for at least 3 years proper records show¬ 
ing the fiber content of textile fiber prod¬ 
ucts manufactured by them, as required 
by section 6(a) of the Textile Fiber Prod¬ 
ucts Identification Act and Rule 39 of 
the regulations promulgated thereunder. 

It is further ordered, That respondents 
Marriello Fabrics. Inc., a corporation, 
and its officers, and Michael J. Marriello. 
individually and as an officer of said 
corporation, and the respondents’ rep¬ 
resentatives, agents, and employees, di¬ 
rectly or through any corporate or other 
device, do forthwith cease and desist 
from furnishing a false guaranty that 
any textile fiber product is not misbrand¬ 
ed or falsely Invoiced. 

It is further ordered. That respondents 
Marriello Fabrics. Inc., a corporation, and 
its officers, and Michael J. Marriello, in¬ 
dividually and as an officer of said cor¬ 
poration. and the respondents* represent¬ 
atives, agents, and employees, directly 
or through any corporate or other device, 
in connection with the introduction, or 
manufacture for introduction. Into com¬ 
merce. or offering for sale. sale, trans¬ 
portation. distribution, delivery for ship¬ 
ment or shipment, in commerce of wool 


products as "commerce” and "wool prod¬ 
uct" are defined in the Wool Products 
Labeling Act of 1939. do forthwith cease 
and desist from: 

A. Misbranding wool products by: 

1. Falsely or deceptively stamping, tag¬ 
ging, labeling, invoicing, advertising, or 
otherwise identifying such products as 
to the character or amount of the con¬ 
stituent fibers contained therein. 

2. Failing to clearly affix to, or place 
on each such product a stamp, tag, label, 
or other means of identification showing 
in a clear and conspicuous manner each 
element of information required to be 
disclosed by Section 4ia> (2) of the Wool 
Products Labeling Act of 1939. 

It is further ordered. That respondents 
Marriello Fabrics, Inc„ a corporation, 
and its officers, and Michael J. Mar¬ 
riello, individually and as an officer of 
said corporation, and respondents* rep¬ 
resentatives, agents, and employees, di¬ 
rectly or through any corporate or other 
device, In connection with the advertis¬ 
ing. offering for sale, sale or distribution 
of fabrics or any other products in com¬ 
merce, as "commerce" Is defined in the 
Federal Trade Commission Act. do forth¬ 
with cease and desist from misrepresent¬ 
ing the character or amount of constit¬ 
uent fibers contained In such products 
on invoices or shipping memoranda ap¬ 
plicable thereto, or in any other manner. 

It is further ordered, That the re¬ 
spondent corporation shall forthwith dis¬ 
tribute a copy of this order to each of 
its operating divisions. 

It is further ordered. That respondents 
herein shall, within sixty (60) days after 
service upon them of this order, file with 
the Commission a report, in writing, set¬ 
ting forth in detail the manner and form 
in which they have complied with this 
order. 

Issued: March 10, 1970. 

By the Commission. 

t seal 1 Joseph W. Shea, 

Secretary. 

I P.R Doc 70 4296; Filed, Apr. 8. 1970; 

8:46 am| 


| Docket O-l706| 

PART 13—PROHIBITED TRADE 
PRACTICES 

Memblatt & Maas Textile Co. Inc. and 
Stephen Memblatt 

Subpart—Importing, selling, or trans¬ 
porting flammable wear: f 13.1060 Im¬ 
porting. selling, or transporting flamma¬ 
ble wear. 

(Sec. 6. 38 Stat. 721; 15 US.C. 46. Inter¬ 
pret or apply eec. 5. 38 Stat. 719. as amended. 
67 Stat. Ill, as amended; 15 U.8.C. 45. 1191) 
| Cease and desist order. Memblatt A Haas 
Textile Co. Inc . et a!.. New York. N.Y., Docket 
0-1706, Mar. 10. 19701 

In the Matter of Memblatt & Haas Tex¬ 
tile Co. Inc., a Corporation, and 
Stephen Memblatt, Individually and 
as an Officer of Said Corporation 

Consent order requiring a New York 
City distributor of various fabrics and 


textile materials to cease marketing dan¬ 
gerously flammable products including a 
sheer fabric designated as "Spangle." 

The order to cease and desist, includ¬ 
ing further order requiring report of 
compliance therewith, is as follows: 

It U ordered . That respondents Mem¬ 
blatt A Haas Textile Co. Inc., a corpora¬ 
tion. and its officers, and Stephen Mem¬ 
blatt, individually and as an officer of 
said corporation, and respondents' rep¬ 
resentatives, agents, and employees, di¬ 
rectly or through any corporate or other 
device, do forthwith cease and desist 
from manufacturing for sale, selling, of¬ 
fering for sale. In commerce, or import¬ 
ing into the United States, or introduc¬ 
ing. delivering for introduction, trans¬ 
porting or causing to be transported in 
commerce, or selling or delivcnlng after 
sale or shipment in commerce, any 
fabric, product or related material as the 
terms "commerce/* "fabric," "product.” 
and "related material” are defined In the 
Flammable Fabrics Act as amended, 
which fabric, product, or related material 
falls to conform to an applicable stand¬ 
ard or regulation continued in effect, is¬ 
sued or amended under the provisions of 
the aforesaid Act. 

It is further ordered . That the respond¬ 
ents herein shall, within ten (10) days 
after service upon them of this order, 
file with the Commission an interim spe¬ 
cial report in writing setting forth the 
respondents’ intention as to compliance 
with this order. This Interim special re¬ 
port shall also advise the Commission 
fully and specifically concerning the 
identity of the fabric which gave rise to 
the compliant, (1) the amount of such 
fabric in inventory. (2) any action taken 
to notify customers of the flammability 
of such fabric and the results thereof and 
(3) any disposition of such fabric since 
August 8, 1969. Such report shall further 
inform the Commission whether respond¬ 
ents have in inventory any fabric, prod¬ 
uct, or related material having a plain 
surface and made of silk, rayon and ace¬ 
tate. nylon and acetate, rayon or cot¬ 
ton, or combinations thereof in a weight 
of 2 ounces or less per square yard or 
with a raised fiber surface and made of 
cotton or rayon or combinations thereof. 
Respondents will submit samples of any 
such fabric, product or related material 
with this report. Samples of the fabric, 
product or related material shall be of 
no less than 1 square yard of material 

It is further ordered. That respondents 
notify the Commission at least 30 days 
prior to any proposed change In the cor¬ 
porate respondent such as dissolution, as¬ 
signment or sale resulting In the cme £‘ 
gence of a successor corporation, tne 
creation or dissolution of subsidiaries or 
any other change In the corporation 
which may affect compliance obligations 


arising out of the order. 

It is further ordered, That the respond¬ 
ent corporation shall forthwith distribute 
i copy of this order to each of its opera - 
ng divisions. . 

It is further ordered. That the respond¬ 
ents herein shall, within sixty (60) 
ifter service upon them of older, ni 
vitli the Commission a report, in wrlMng* 
jetting forth in detail the manner ana 
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form In which they have complied with 

this order. 

Issued: March 10, 1070. 

By the Commission. 

[stalJ Joseph W. Shea, 

Secretory. 

|P_R Doc. 70-4297. Piled, Apr. 8. 1970; 

8:40 am.) 


| Docket C-17071 

PART 13 — PROHIBITED TRADE 
PRACTICES 


Stanley Pologeorgis, Inc. and 
Stanley Pologeorgis 

fiubpart —Furnishing false guaranties: 
1 13.1053 Furnishing false guaranties: 
13.1053-35 Fur Products Labeling Act. 
Subpart— Invoicing products falsely: 
113.1108 Invoicing products falsely: 
13.1108-45 Fur Products Labeling Act. 
(8eo. 6. 38 8Ut. 721; 15 U.8.C. 48. Interpret 
or apply eec. 5. 38 8t*t. 719. as amended, see. 
9, 85 Stat. 179; 15 U8.C. 45, 89f) (Cease and 
fetUt order. Stanley Pologeorgis. Inc., et el.. 
New York. N.Y., Docket C-1707. Mar. 10. 1970| 


In the Matter of Stanley Pologeorgis . 
Inc., a Corporation, and Stanley 
Pologeorgis, Individually and as an 
Officer of Said Corporation 
Consent order requiring a New York 
City manufacturing furrier to cease 
falsely invoicing and deceptively guar¬ 
anteeing its fur products. 

The order to cease and desist, including 
further order requiring report of compli¬ 
ance therewith. Is as follows: 

It is ordered . That respondents Stanley 
Pologeorgis, Inc., a corporation, and its 
officers, and Stanley Pologeorgis. indi¬ 
vidually and as an officer of said corpora¬ 
tion. and respondents' representatives, 
agents, and employees, directly or 
through any corporate or other device. 
In connection with the introduction, or 
manufacture for Introduction, into com¬ 
merce, or the sale, advertising or offering 
for sale in commerce, or the transporta¬ 
tion or distribution in commerce, of any 
fur product; or in connection with the 
manufacture for sale, sale, advertising, 
offering for sale, transportation or dis- 
tnbution, of any fur product which is 
made in whole or in part of fur which 
nas been shipped and received in com¬ 
merce, as the terms “commerce/* “fur/* 
jnd “fur product” are defined in the Fur 
Products Labeling Act, do forthwith 
oease and desist from falsely or decep- 
invoicing any * ur Product by: 
l. Failing to furnish an Invoice, as 
“kwoke" is defined in the Fur 
•Toducts Labeling Act. showing in words 
figures plainly legible all the in- 
lormatioH required to be disclosed by 
of the subsections of section 5(b)(1) 
or the Fur Products Labeling Act. 

^P^nting, directly or by implica¬ 
te 0 ^ p* 1 invoice that the fur contained 
fn *1 Product is natural when such 
o^n!l pol ? ted * b,eac *ied. dyed, tip-dyed, 
or otherwise artificially colored. 

farther ordered. That Stanley 
ste r £f; Inc ’ ft corporation, and 
jwUey Pologeorgis, individually and as 
411 officer of said corporation, and re¬ 


spondents* representatives, agents, and 
employees, directly or through any cor¬ 
porate or other device do forthwith cease 
and desist from furnishing a false guar¬ 
anty that any fur product is not mis¬ 
branded. falsely invoiced or falsely ad¬ 
vertised when the respondents have 
reason to believe that such fur product 
may be introduced, sold, transported, or 
distributed in commerce. 

It is further ordered, That respondents 
notify the Commission at least 30 days 
prior to any proposed change in the 
corporate respondent such ns dissolution, 
assignment or sale resulting In the 
emergence of a successor corporation, the 
creation or dissolution of subsidiaries or 
any other change in the corporation 
which may affect compliance obligations 
arising out of the order. 

It is further ordered. That the re¬ 
spondent corporation shall forthwith 
distribute a copy of this order to each of 
its operating divisions. 

It is further ordered, That the re¬ 
spondents herein shall, within sixty (60) 
days after service upon them of this 
order, file with the Commission a report, 
in writing, setting forth in detail the 
manner and form in which they have 
complied with this order. 

Issued: March 10, 1970. 

By the Commission. 

(seal) Joseph W. Shea, 

Secretory. 

|F.R. Doc 70-4298; Filed, Apr. 8, 1970; 

8:48 a.m.| 


(Docket 0-1708) 

part 13—prohibited trade 

PRACTICES 

Sekas Brothers. Inc., et al. 

Subpart—Furnishing false guaran¬ 
ties: | 13.1053 Furnishing false guar¬ 
anties: 13.1053-35 Fur Products Lab¬ 
eling Act. Subpart—Invoicing products 
falsely: $ 13.1108 Invoicing products 
falsely: 13.1108-45 Fur Products Label¬ 
ing Act. Subpart—Misbranding or mis¬ 
labeling: f 13.1185 Composition: 13.- 
1185-30 Fur Products Labeling Act: 
i 13.1212 Formal regulatory and statu¬ 
tory requirements: 13.1212-30 Fur 
Products Labeling Act. Subpart— 
Neglecting, unfairly or deceptively, to 
make material disclosure: 8 13.1852 
Formal regulatory and statutory re¬ 
quirements: 13.1852-35 Fur Products 
Labeling Act. 

(8cc. 6. 38 Stmt. 721; 15 U.S.C. 48. Interpret 
or apply see. 5. 38 8Ut. 719, m amended, 
sec. 8. 86 8tAt. 179; 16 US C. 45. 69f) [Cease 
and desist order. Sekas Brothers, Inc., et al.. 
New York, N.Y., Docket C-1708. Mat 10. 
1970) 

In the Matter of Sekas Brothers, Inc., a 
Corporation, and Paul N. Sekas, 
Gus N. Sekas, and George N. Sekas, 
Individually and as Officers of said 
Corporation 

Consent order requiring a New York 
City manufacturing furrier to cease 
misbranding, falsely invoicing, and de¬ 
ceptively guaranteeing its fur products. 


The order to cease and desist, includ¬ 
ing further order requiring report of 
compliance therewith, is as follows: 

It is ordered . That respondents Sekas 
Brothers, Inc., a corporation, and its 
officers, and Paul N. Sekas, Gus N. Sekas, 
and George N. Sekas. individually and 
as officers of said corporation, and re¬ 
spondents* representatives, agents, and 
employees, directly or through any cor¬ 
porate or other device, in connection 
with the introduction, or manufacture 
for introduction, into commerce, or the 
sale, advertising or offering for sale in 
commerce, or the transportation or dis¬ 
tribution in commerce, of any fur 
product: or in connection with the 
manufacture for sale, sale, advertising, 
offering for sale, transportation or dis¬ 
tribution, of any fur product which is 
made in whole or in part of fur which 
has been shipped and received in com¬ 
merce, as the terms “commerce,” “fur,” 
and “fur product** are defined in the Fur 
Products Labeling Act, do forthwith 
cease and desist from: 

A. Misbranding any fur product by: 

1. Representing directly or by impli¬ 
cation on a label that the fur contained 
in such fur product is natural when such 
fur is pointed, bleached, dyed, tip-dyed, 
or otherwise artificially colored. 

2. Failing to affix a label to such fur 
product showing in words and in figures 
plainly legible all of the information re¬ 
quired to be disclosed by each of the 
subsections of section 4(2) of the Fur 
Products Labeling Act. 

B. Falsely or deceptively invoicing any 
fur product by: 

1. Failing to furnish an invoice, as the 
term “invoice** is defined in the Fur 
Products Labeling Act, showing in words 
and figures plainly legible all the infor¬ 
mation required to be disclosed by each 
of the subsections of section 5(b)(1) of 
the Fur Products Labeling Act. 

2. Representing, directly or by impli¬ 
cation. on an invoice that the fur con¬ 
tained in such fur product is natural 
w'hen such fur is pointed, bleached, 
dyed, tip-dyed, or otherwise artlflcally 
colored. 

It is further ordered, That respond¬ 
ents Sekas Brothers, Inc., a corporation, 
and its officers, and Paul N. Sekas, Gus 
N. Sekas, and George N. Sekas, in¬ 
dividually and as officers of said cor¬ 
poration. and respondents’ representa¬ 
tives, agents and employees, directly or 
through any corporate or other device, 
do forthwith cease and desist from 
furnishing a false guaranty that any fur 
product is not misbranded, falsely in¬ 
voiced or falsely advertised when the 
respondents have reason to believe that 
such fur product may be introduced, 
sold, transported, or distributed in 
commerce. 

It is further ordered. That respond¬ 
ents notify the Commission at least 30 
days prior to any proposed change in 
the corporate respondent such as dis¬ 
solution, assignment or sale resulting in 
the emergence of a successor corpora¬ 
tion, the creation or dissolution of sub¬ 
sidiaries or any other change In the cor¬ 
poration which may affect compliance 
obligations arising out of the order. 
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It is further ordered. That respond¬ 
ent corporation shall forthwith distrib¬ 
ute a copy of this order to each of its 
operating divisions. 

It is further ordered . That respond¬ 
ents herein shall, within sixty (60> days 
after service upon them of this order, file 
with the Commission a report, in writ¬ 
ing, setting forth In detail the manner 
and form in which they hnve complied 
with this order. 

Issued: Marcia 10. 1970. 

By the Commission. 

(seal) Joseph W. Shea. 

. Secretary. 

IP.R. Doc 70-4399; FU*d. Apr. 8. 1970; 

8:46 * m | 


[Docket CM7001 

part 13—PROHIBITED TRADE 
PRACTICES 

Dowd's, Inc., et ol. 

Subpart—Advertising falsely or mis¬ 
leadingly: f 13.125 Limited offers or 
supply; l 13.155 Prices; 13.155-10 
Bait; 13.155-15 Comparative; 13.155- 
70 Percentage savings; 13.155-80 Re¬ 
tail as cost, wholesale, discounted, etc.; 
13.155-100 Usual as reduced, special, 
etc.; } 13.180 Quantity. Subpart—Mis¬ 
representing oneself and goods—Goods: 
1 13.1720 Quantity ; S 13.1747 Special 
or limited offers: Misrepresenting one¬ 
self and goods—Prices: f 13.1779 Bait; 
l 13.1785 Comparative; $ 13.1820 Re¬ 
tail as cost . wholesale, etc., or dis¬ 
counted; 5 13.1825 Usual as reduced or 
to be increased. 

(See. 6. 38 Slat. 721; IS U.3.C. 46. Interprets 
or applies sec. 5, 38 Slat. 719. ae Amended: 
IS U\S.C. 451 [Cea«c and dealst order. Dowdls 
Inc., et a!.. Washington. D.C., Docket 01700. 
M at 11, 1070) 

In the Matter of Dowd's. Inc., a Cor¬ 
poration, Doing Business as Dowd's 
Television & Appliances . and Robert 
T. Dowd. Individually and as an 
Officer of the Said Corporation , and 
James Wilder , Individually 

Consent order requiring a Washing¬ 
ton. D C., retailer of electrical appliances 
to cease using bait and switch tactics, 
false pricing and savings claims, failing 
to maintain records adequate to justify 
its pricing claims, and deceptively using 
the words "No Money Down." 

The order to cease and desist, includ¬ 
ing further order requiring report of 
compliance therewith, is as follows: 

It is ordered. That respondents Dowd’s, 
Inc., a corporation, doing business under 
its own name or as Dowd’s Television k 
Appliances, or under any other name or 
names and its officers, and Robert T. 
Dowd, individually, and as an officer of 
said corporation, and James Wilder, 
individually, and respondents' agents, 
representatives and employees, directly 
or through any corporate or other de¬ 
vice, in connection with the advertising, 
offering lor sale, sale or distribution of 
television sets, or other products, in 
commerce, as “commerce'* is defined in 
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the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Using in any manner, a sales plan, 
scheme or device wherein false, mis¬ 
leading or deceptive statements or rep¬ 
resentations are made in order to ob¬ 
tain leads or prospects for the sale of 
merchandise. 

2. Discouraging the purchase of. or 
disparaging, any products which are ad¬ 
vertised or offered for sale. 

3. Representing, directly or by impli¬ 
cation. that any products are offered for 
sale when such offer is not a bona flde 
offer to sell such products. 

4. Representing, directly or by impli¬ 
cation, that any products are offered 
for sale, unless sufficient quantities of 
such products are available in stock to 
satisfy reasonably anticipated demands: 
Prodded, however. That items available 
only in limited supply may be advertised 
if such advertising clearly and conspic¬ 
uously discloses the number of units in 
stock and the duration of the offer. 

5. Using pictorial representations in 
advertising to represent that respond¬ 
ents’ merchandise contains certain fea¬ 
tures or construction which are not in 
fact supplied by respondent for the price 
advertised. 

6. Misrepresenting directly or by im¬ 
plication. that merchandise advertised 
and offered for sale by respondents is 
of the current model year. 

7. Using the words “Pre-Inventory 
Clearance". “Labor Day Sale”, or any 
other word or words of similar import 
or meaning unless the price of such mer¬ 
chandise being offered for sale consti¬ 
tutes a reduction, in an amount not so 
insignificant as to be meaningless, from 
the actual bona flde price at which such 
merchandise w as sold or offered for sale 
to the public on a regular basis by 
respondents for a reasonably substantial 
period of lime in the recent, regular 
course of tlieir business. 

8. Using the words "Save" or "Sav¬ 
ings” or any other word or words of simi¬ 
lar Import or meaning in conjunction 
with a stated dollar amount or percent¬ 
age amount of savings, unless the stated 
dollar or percentage amount of savings 
actually represent* the difference be¬ 
tween the offering price and the actual 
bona fide price at which such merchan¬ 
dise has been sold or offered for sale on 
a regular basis to the public by the re¬ 
spondents for a reasonably substantial 
period of time in the recent regular 
course ol their business. 

9. (a) Representing, in any manner, 
that by purchasing any of said mer¬ 
chandise. customers arc afforded savings 
amounting to the difference between re¬ 
spondents' stated price and respondents* 
former price unless such merchandise 
has been sold or offered for sale in good 
faith at the former price by respondents' 
for a reasonably substantial period of 
time in the recent, regular course of their 
business. 

<b) Representing, in any manner, that 
by purchasing any of said merchandise, 
customers are afforded savings amount¬ 
ing to the difference between respond¬ 
ents* stated price and a compared price 


for said merchandise In respondents* 
trade area unless a substantial number of 
the principal retail outlets in the trade 
area regularly sell said merchandise at 
the compared price or some higher price. 

(c) Representing, in any manner, that 
by purchasing any of said merchandise* 
customers are afforded savings amount¬ 
ing to the difference between respond¬ 
ents' stated price and a compared value 
price for comparable merchandise, unless 
substantial sales of merchandise of like 
grade and quality are being made in the 
trade area at the compared price or a 
higher price and unless respondents 
have in good faith conducted a market 
survey or obtained a similar representa¬ 
tive sample of prices in their trade areA 
which establishes the validity of said 
compared price and It is clearly and con¬ 
spicuously disclosed that the comparison 
is with merchandise of like grade and 
quality. 

10. Misrepresenting. In any manner, 
the amount of savings available to pur¬ 
chasers or prospective purchasers of re¬ 
spondents' merchandise at retail. 

11. Failing to maintain adequate rec¬ 
ords (I) which disclose the facts upon 
which any savings claims, including for¬ 
mer pricing claims and comparative 
value claims, and similar representations 
of the type described in paragraphs 7. 8, 
9 (a>-(c). and 10 of this order are based, 
and (2) from which the validity of any 
savings claims, including former pricing 
claims and comparative value claims, 
and similar representations of the type 
described In paragraphs 7, 8. 9 (a)-(c) 
and 10 of this order can be determined 

12. Representing, directly or by impli¬ 
cation, that any offer is limited in point 
of time or restricted in any manner, un¬ 
less the represented limitation or restric¬ 
tion is actually imposed and in good faith 
adhered to by respondents. 

13. Using the words “No Money Down" 
or any other word or words of similar 
import or meaning, unless in Immedi¬ 
ate conjunction therewith, respondents 
truthfully and nondeceptively describe 
the category of purchasers to which they 
will sell their product or products with¬ 
out requiring a down payment. 

14. Failing to deliver a copy of this 
order to cease and desist to all present 
and future salesmen or other persons en¬ 
gaged in the sale of respondents' prod¬ 
ucts or services, and failing to secure from 
each such salesman or other person a 
signed statement acknowledging receipt 
of said order. 

7f is further ordered. That the respond¬ 
ent corporation shall forthwith distrib¬ 
ute a copy of this order to each of its 
operating divisions. 

It is further ordered. That respondents 
notify the Commission at least 30 day* 
prior to any proposed change in the cor¬ 
porate respondent such as dissolution, 
assignment, or sale resulting in the emer¬ 
gence of a successor corporation, the cre¬ 
ation or dissolution of subsidiaries or any 
other change In the corporation which 
may affect compliance obligations aris¬ 
ing out of the order. 

It is further ordered. That the respond¬ 
ents herein shall within sixty <60 • days 
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after service upon them of this order, 
file with the Commission a report, in 
writing, setting forth in detail the man¬ 
ner and form in which they have com¬ 
plied with this order. 

Issued: March 11.1970. 

By the Commission. 

[seal! Joseph W. Shea. 

Secretary. 

[PR Doc. 70-4300; Plied, Apr. 8, 1970; 
8:48 im | 


|Docket C-17I0I 

PART 13—PROHIBITED TRADE 
PRACTICES 

AHee Fabrics, Inc., et ol. 

Subp&rt—Misbranding or mislabeling: 
$ 13.1185 Composition: 13.1185-90 

Wool Products Labeling Act; I 13.1212 
Formal regulatory and statutory require¬ 
ments: 13.1212-90 Wool Products 

Labeling Act. Subpart—Neglecting, un¬ 
fairly or deceptively, to make material 
disclosure: i 13.1852 Formal regulatory 
and statutory requirements: 13.1852-80 
Wool Product* Labeling Act. 

(See. 6. 38 Stat. 721; 15 U.SC 48. Interpret 
or apply sec. 5, 38 Stat. 719. oa amended, 
aec*. 2-5, 54 Stat. 1128-1130; 15 U.S.C. 45, 
081 | Cease and desist order, Atlee Fabric#. 
Inc , et al.. New York. NY, Docket C-1710, 
Mar. 18, 1970) 

In the Matter of Atlee Fabrics. Inc., a 
Corporation , and Hy Fuhrman and 
Mike Kaminer. Individually and as 
Officers of Said Corporation 

Comment order requiring a New York 
City clothing manufacturer to cease mis¬ 
branding certain of its wool products. 

The order to cease and desist. Including 
further order requiring report of com¬ 
pliance therewith, is as follows: 

It is ordered . That respondents Atlee 
Fabrics. Inc., a corporation, and its offi¬ 
cers, and Hy Fuhrman and Mike Kami¬ 
ner. individually and as officers of said 
corporation, and respondents* represent¬ 
atives, agents, and employees, directly or 
through any corporate or other device, in 
connection with the introduction, or the 
manufacture for introduction, into com¬ 
merce, or the offering for sale, sale, 
transportation, distribution, delivery for 
shipment or shipment, in commerce, of 
wool products, as ‘'commerce** and “wool 
product’* are defined in the Wool Prod¬ 
ucts Labeling Act of 1939, do forthwith 
cease and desist from misbranding such 
products by: 

1. Falsely or deceptively stamping, 
tagging, labeling, or otherwise identify¬ 
ing such products as to the character or 
amount of the constituent fibers con¬ 
tained therein. 

2. Failing to securely affix to or place 
on. each such product a stamp, tag, label 
or other means of identification correctly 
showing in a clear and conspicuous man¬ 
lier each element of Information required 
jo be disclosed by section 4<a> (2) of the 
>>ool Products Labeling Act of 1939. 

It is further ordered . That the re¬ 
spondent corporation shall forthwith dis¬ 
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tribute a copy of this order to each of its 
operating divisions. 

Jt is further ordered. That the re¬ 
spondents herein shall, within sixty (60) 
days after service upon them of this or¬ 
der. file with the Commission a report in 
writing setting forth in detail the manner 
and form in which they have complied 
with this order. 

Issued: March 18.1970. 

By the Commission. 

f seal 1 Joseph W. 8kka. 

Secretary. 

[PR. Doc 70-4301: Filed. Apr. 8. 1970; 
8:48 a.m.) 0 


(Docket No. 8792] 

PART 13— PROHIBITED TRADE 
PRACTICES 

Golden Fifty Pharmaceutical Co., Inc,, 
et al. 

Subpart—Advertising falsely or mis¬ 
leadingly: 5 13.15 Business status, ad¬ 
vantages. or connections: 13.15-235 
Producer status of dealer or seller; 13.15- 
235(m> Manufacturer; 5 13.70 Ficti¬ 
tious or misleading guarantees ; 4 13.75 
Free goods or services; 4 13.125 Limited 
offers or supply. Subpart—Enforcing 
dealings or payments wrongfully: 4 13.- 
1045 Enforcing dealings or payments 
wrongfully. Subpart—Shipping, for pay¬ 
ment demand, goods in excess of or with¬ 
out order: 4 13.2195 Shipping , for pay¬ 
ment demand, goods in excess of or with¬ 
out order. 

(Sec. 8. 38 Stat. 721; 15 US.C. 48. InterpreU 
or applies sec. 5. 38 Stat. 719. aa amended; 15 
US.C. 45) [Cea6e and de«iit order. Ooldeti 
Fifty Pharmaceutical Co.. Inc., et at. Chicago, 
HI., Docket No. 8792, Mar. 18, 19701 

In the Matter of Golden Fifty Phar¬ 
maceutical Co., Inc., a Corporation, 
and Michael Posen. Individually and 
as an Officer of Said Corporation 

Order requiring a Chicago, Ill., dis¬ 
tributor of a vitamin and mineral prep¬ 
aration to cease falsely advertising that 
respondent manufactures its vitamin- 
mineral products, that additional quan¬ 
tities may be obtained “free,** that offers 
are made only to a limited customer 
group, deceptively guaranteeing its 
products, shipping unprdered merchan¬ 
dise, or attempting to collect therefor 
when recipient has refused delivery. 

The order to cease and desist, is as 
follows: 

It is ordered. That respondent* Golden 
Fifty Pharmaceutical Co., Inc., a corpo¬ 
ration, and Its officers, and Michael 
Posen, Individually and as an officer of 
said corporation, and its agents, repre¬ 
sentatives, and employees, directly or 
through any corporate or other device, 
in connection with the offering for sale, 
sale or distribution of the preparation 
designated “Golden 50 Tabulets", or any 
food, drug, device or cosmetic do forth¬ 
with cease and desist from directly or 
indirectly: 

1. Disseminating or causing the dis¬ 
semination of. by means of the U.8. mails 
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or by any means in commerce, as * com¬ 
merce*' is defined in the Federal Trade 
Commission Act, any advertisement 
which: 

(a) Represents directly or by implica¬ 
tion that respondents are manufacturers 
of vitamin and/or mineral preparations 
or maintain laboratory facilities con¬ 
cerned with the formulation, testing or 
performance of vitamin and/or mineral 
preparations. 

<b) Represents directly or by impli¬ 
cation that any product is offered free or 
under any other terms w r hcn the offer Is 
used as a means of enrolling those w ho 
accept the offer in a plan whereby addi¬ 
tional supplies of the product are 
shipped at an Additional charge unless 
all of the conditions of the plan are dis¬ 
closed clearly and conspicuously and 
within close proximity to the “free*' or 
other offer. 

(c) Represents directly or by impli¬ 
cation that an offer is made without 
“further obligation," or with “no risk,” 
or words of similar import denoting or 
implying the absence of any obligation 
on the part of the recipient of such offer 
when in fact there is an obligation in¬ 
curred by the recipient. 

(d) Represents directly or by implica¬ 
tion that an offer is made to only a lim¬ 
ited customer group or for only a limited 
period of time when no such limitations 
are imposed by respondents. 

<e) Represent* directly or by implica¬ 
tion that such products are guaranteed 
unless the nature and extent of the guar¬ 
antee. the identity of the guarantor and 
the manner in which said guarantor will 
perform thereunder arc clearly and 
conspicuously disclosed therewith. 

(I) Represents directly or indirectly 
that any product or combination of prod¬ 
ucts identified, described or specified, di¬ 
rectly or by implication. Is being offered 
for sale, as a “gift" or otherwise, unless 
such offer does contain the Items as spec¬ 
ified. described or otherwise identified. 

(g) Represent* directly or indirectly 
that any product or combination of prod¬ 
uct* which are offered for sale, “free," 
as a “gift," or otherwise is or are of regu¬ 
lar commercial size w f hen such product 
or products are of “trial," “sample,” or 
otherwise less than regular commercial 
size. 

2. Disseminating, or causing to be dis¬ 
seminated. by any means, for the purpose 
of inducing, or which Is likely to induce, 
directly or indirectly, the purchase of 
respondent*' products In commerce, as 
“commerce*' is defined in the Federal 
Trade Commission Act. any advertise¬ 
ment which contains any of the rep¬ 
resentations or misrepresentations pro¬ 
hibited by Paragraph 1 hereof. 

It Is further ordered. That respondents 
Golden Fifty Pharmaceutical Co., Inc., 
a corporation, and it* officers, and 
Michael Posen. Individually and as an 
officer of said corporation, and re¬ 
spondent*' agents, representatives, and 
employees, directly or through any cor¬ 
porate or other device. In connection 
with the advertising, offering for sale, 
sale or distribution of “Golden 50 Tabu- 
lets" or other products, in commerce, as 
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"commerce" is defined in the Federal 
Trade Commission Act, do forthwith 
cease and desist from: 

1. Shipping or sending any merchan¬ 
dise to any person without the prior 
authorization or prior consent of the 
person to whom such merchandise is sent 
and attempting, or causing to attempt, 
the collection of the price thereof. 

2. Shipping or sending any merchan¬ 
dise to any person and attempting, or 
causing to attempt, the collection of the 
price thereof when a notification of re¬ 
fusal of such merchandise, or a notifica¬ 
tion of cancellation for any further 
shipments of merchandise, has been sent 
by such persons and received by 
respondents. 

It i3 further ordered, That respondents 
notify the Commission at least 30 days 
prior to any proposed change In the cor¬ 
porate respondent such as dissolution, 
assignment or sale resulting in the emer¬ 
gence of a successor corporation, the 
creation or dissolution of subsidiaries or 
any other change In the corporation 
which may affect compliance obligations 
arising out of the order. 

By "Decision and Order" further order 
requiring report of compliance is as 
follows : 

7f is further ordered . That respond¬ 
ents, Golden Fifty Pharmaceutical Co.. 
Inc., a corporation, and Michael Posen, 
individually and as an officer of said cor¬ 
poration shall, within sixty (60) days 
after service of this order upon them, 
file with the Commission a report in 
writing, signed by such respondents, set¬ 
ting forth in detail the manner and form 
of their compllonce with the order to 
cease and desist. 

Issued: March 16.1970. 

By the Commission. 

I seal l Joseph W. Shea. 

Secretary. 

[P.R. Doc. 70-4309; Piled. Apr. 8. 1970; 

H 46 urn } 

Tide 19—CUSTOMS DUTIES 

Chapter I—Bureau of Customs, 
Department of the Treosury 

|T.D. 70-821 

PART 11—PACKING AND STAMPING; 

MARKING; TRADEMARKS AND 

TRADE NAMES; COPYRIGHTS 

Marking on Containers of Articles 

Repackaged in the United Stales 

March 26. 1970. 

There was published in the Federal 
Register for October 2. I960 (34 Fit. 
15360). a notice of a proposal to amend 
f 11.10(a) of the Customs Regulations 
to provide that in certain circum¬ 
stances an exception from marking under 
19 U.S.C. 1304(a) (3) (D) may be author¬ 
ized in cases where imported articles are 
repacked after release from customs cus¬ 
tody In containers which will reach the 
ultimate purchaser in the United States 
unopened and which are marked to indi¬ 
cate the country or origin. Written data, 
views, or arguments submitted in re¬ 
sponse to that notice have been given 
careful consideration. 


RULES AND REGULATIONS 

Since the deferral of liquidations of 
entries of merchandise which are to be 
repacked in accordance with the pro¬ 
posal will place an additional burden on 
customs officers. It has been decided to 
provide Uiat liquidation may not be de¬ 
ferred for more than 60 days unless the 
district director of customs authorizes 
such a deferral upon written application. 

Accordingly. .§ 11.10(a) of the Cus¬ 
toms Regulations is amended by adding 
after the second sentence thereof the 
following: **An exception under sec¬ 
tion 304(a)(3)(D) may also be author¬ 
ized. in the discretion of the district di¬ 
rector. if an article is to be repacked by 
the importer, after release from customs 
custody. In a container marked to indi¬ 
cate the origin of the contents to an ulti¬ 
mate purchaser in the United States, pro¬ 
vided the importer arranges for super¬ 
vision of the marking of the containers 
by customs officers at the importer's ex¬ 
pense or such verification as may be nec¬ 
essary. by certification and the submis¬ 
sion of a sample or otherwise, of the 
marking prior to liquidation of the entry. 
The liquidation of such entries may be 
deferred for a period of not more than 
60 days from the date that a request for 
repacking is granted. Extensions of the 
60-day deferral period may be granted 
by the district director in his discretion 
upon written application by the 
importer.** 

(Sec.,304. 46 suit 687. iu amended: 19 U.3.C. 
1304) 

Since this a men d men t grants an ex¬ 
emption not previously provided In the 
regulations, good cause is found for dis¬ 
pensing with the requirement for a de¬ 
layed effective date as provided In 5 
U.S.C. 553(d). 

Effective date. This amendment shall 
become effective on the date of its pub¬ 
lication in the Federal Register. 

I seal 1 Edwin F. Rains. 

Actinq Commissioner of Customs. 

Approved; March 26. 1970. 

Eugene T. Ross ides. 

Assistant Secretary 
of the Treasury. 

|FR. Doc 70-4365: Piled. Apr 8. 1970; 

8:51 o.m.) 


Title 21—FOOD AND DRUGS 

Chapter I—Food and Drug Adminis¬ 
tration, Department of Health, 
Education, and Welfare 

SUBCHAPTER I—FOOD AND FOOD PROOUCTS 

PART 121—FOOD ADDITIVES 

Subpart F—Food Additives Resulting 
From Contact With Containers or 
Equipment and Food Additives 
Otherwise Affecting Food 

Adhesives; Defoaming Agents Used in 
the Manufacture or Paper and Paper¬ 
board 

Correction 

In FJt. Doc. 70-3730. appearing at page 
5220 of the Issue for Saturday. March 28. 


1970. the following correction should be 
made: 

The third line of the first paragraph 
la corrected to read: "(FAP 0B2484) filed 
by FMC Corp.. 633". 


PART 121—FOOD ADDITIVES 

Subpart A—Definitions and Proce¬ 
dural and Interpretative Regulations 

Food Additive Status Opinion Letters; 

Statement or Policy 

Pursuant to provisions of the Federal 
Food. Drug, and Cosmetic Act (sees. 
201(8). 409. 701(a). 53 8tat. 1055. 72 
Stat. 1784—88, as amended; 21 UB.C. 
321 (s), 3*18, 371(a) ) and under authority 
delegated to the Commissioner of Food 
and Drugs (21 CFR 2.120), Part 121 to 
amended by adding the following state¬ 
ment of policy to Subpart A: 

§ 121.11 Food additive otatu* opinion 
Idler*; (•tatmirn! of policy. 

(a) Over the years the Food and Drug 
Administration has given Informal writ¬ 
ten opinions to inquirers as to the safety 
of articles Intended for use as compo¬ 
nents of. or in contact with. food. Prior 
to the enactment of the Food Additives 
Amendment of 1958 (Public Law 85-929. 
Sept. 6. 1958). these opinions were given 
pursuant to section 402<a)(l) of the 
Federal Food. Drug, and Cosmetic .Vet, 
which reads in part: "A food shall be 
deemed to be adulterated if it bear.'; or 
contains any poisonous or deleterious 
substance which may render it Injurious 
to health:". 

(b) Since enactment of the Food Addi¬ 
tives Amendment, the Food and Drug 
Administration has advised such in¬ 
quirers that an article: 

d) Is a food additive within the 
meaning of section 201 (s) of the Act; or 

(2) Is generally recognized as sale 
<GRAS); or 

(3) Has prior sanction or approval 
under Uiat amendment: or 

(4) la not a food additive under the 
conditions of intended use. 

(c> In the Interest of the public health, 
such articles which have been considered 
in the past by the Food and Drug Admin¬ 
istration to be safe under the provisions 
of section 402(a)(1), or to be generally 
recognized as safe for their intended use. 
or to have prior sanction or approval, or 
not to be food additives under the con- 
dlUons of Intended use. must be re¬ 
examined in the light of current scien¬ 
tific information and current principle 
for evaluating the safety of food addi¬ 
tives if their use is to be continued. 

<d> Because of the Ume span Involved, 
copies of many of the letters in which 
the Food and Drug Administration lias 
expressed an Informal opinion concern¬ 
ing Uie status of such articles may no 
longer be in the flic of the Food and 
Drug Administration. In Uie absence of 
information concerning the names and 
uses made of all the arUcles referred to 
in such letters, their safety of use can¬ 
not be reexamined. For this reason all 
food addlUve status opinions of Uie kind 
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described In paragraph (c) of till* sec¬ 
tion given by the Food and Dm* Admin¬ 
istration are hereby revoked. 

<e) The prior opinions of the kind de¬ 
scribed In paragraph <c> of this section 
will be replaced by qualified and cur¬ 
rent opinions If the recipient of each 
such letter forwards a copy of each to 
the Department of Health. Education, 
and Welfare. Food and Drug Administra¬ 
tion. Bureau of Foods. Pesticides, and 
Product Safety. Office of Compliance. 200 
C Street SW.. Washington. DC. 20204. 
along with a copy of his letter of inquiry, 
within 60 days after the date of publica¬ 
tion of this section in the Federal 
Register. 

<p Tills section does not apply to food 
additive status opinion letters pertaining 
to articles that were considered by the 
Food and Drug Administration to be food 
additives nor to articles included in reg¬ 
ulations in this Port 121 if the articles 
arc used in accordance with the require¬ 
ments of such regulations. 

|3*C4 201(h), 400. 701(A). 52 Slat 1055. 72 
SUL 1784-88. as Amended; 21 U3.C. 221(a), 
$48, 371(A)) 

Dated: April 2. 1970. 

Sam D. FrNE. 

Acting Associate Commissioner 
for Compliance . 

|PR, Doc. 70-4303; Piled. Apr 8. 1070; 

8:40 am i 


SUBCHAPTCR C—DRUGS 

PART 141 c—CHLORTETRACYCLINE 
(OR TETRACYCLINE) AND CHLOR¬ 
TETRACYCLINE- (OR TETRACY¬ 
CLINE-) CONTAINING DRUGS; 
TESTS AND METHODS OF ASSAY 

PART 146c—CERTIFICATION OF 
CHLORTETRACYCLINE (OR TETRA¬ 
CYCLINE) AND CHLORTETRA¬ 
CYCLINE- (OR TETRACYCLINE-) 
CONTAINING DRUGS 

PART 148n—OXYTETRACYCLINE 

Certain Tetracycline-Nystatin. Oxy- 
tetracydine-Nystatin, and Demeth- 
ylchlortetracycIlne-Nystatin Combi¬ 
nation Preparations for Oral 
Administration; Further Postpone¬ 
ment of Effective Dote 

An order was published in the Federal 
Roister of November 13, 1969 <34 F.R. 
18161 >. to become elective in 40 days, 
amending Parts 141c. 146c. and 148n, of 
the antibiotic drug regulations to repeal 
Provisions for certification of combina¬ 
tion drugs containing tetracycline-nysta- 
tm. oxytetracydine-nystatin. and de- 
“wiylchlortetracyclinc-nystatin for oral 
use. 

Having received objections and a re- 
f°r 1111 extension of the effective 
aate to allow for the submission of ad- 
dftta, the Commissioner of Food 
nfTu Dri,RS Postponed the effective date 
order to March 23. 1970. The post- 
Pwiemcnt document was published In 


the Federal Register of December 31, 
1969 (34 F.R. 20427). 

Additional material has been received 
and is being reviewed; however, the Com¬ 
missioner concludes that the effective 
date of the order should be further post¬ 
poned to allow time for completion of 
review of the objections and the material 
submitted. When this review is com¬ 
pleted, the Commissioner will announce 
in the Federal Register whether or not 
requests for hearing with reasonable 
grounds have been received. Therefore, 
the effective date of the order of No¬ 
vember 13. 1969 <34 F.R. 18161), is hereby 
postponed pending said review. 

'Dlls action is taken pursuant to provi¬ 
sions of the Federal Food. Drug, and 
Cosmetic Act (sees. 502. 507, 52 Stat. 
1050-51, as amended. 59 Stat. 463, as 
amended: 21 U.S.C. 352, 357) and under 
authority delegated to the Commissioner 
<21 CFR 2.120). 

Dated: March 30, 1970. 

Sam D. Fine, 

Acting Associate Commissioner 
for Compliance. 

[FR Doc 70 4304; Plied. Apr. 8. 1070; 

8 40 a.m.| 

Title 33—NAVIGATION AND 
NAVIGABLE WATERS 

Chapter I—Coast Guard, Department 
of Transportation 

SUBCHAPTM J—BRIDGES 
| COFIi 70-18| 

PART 117—DRAWBRIDGE OPERA¬ 
TION REGULATIONS 

Revocation of Regulations for 
Removed Bridges 

1. The Commandant has been advised 

that several bridges, for which special 
operation regulations have been pre¬ 
scribed. have been removed. Accordingly, 
the special regulations that governed 
their operation are no longer required 
and the following sections are revoked: 
ff 117.175(d), 117.245(h)(2), 117.675, 

117.712(h)< 1 >. 117.714(c)(4), and 117. 
770(b>(l)<Ui>. 

2. In addition, other bridges which are 
included in It I17.770<b) <2> and 117.810 
(f)(7) and (f)(8) hove been removed. 

a. Accordingly, f 117.770(b) (2) Is re¬ 
vised to read as follows: 

§ 117.770 U illopa Harbor, ami naviga¬ 
ble tribularirft. Washington; bridge*. 


(b) • * * 

1 2 > Constant attendance by drawtend- 
ers is not required at the State highway 
bridges across the North Fork of Wtllapa 
River at Raymond and the Naselle River 
about 6 miles downstream from Naselle 
Vessels requiring openings of these 
bridges shall give advance notice of not 
more than 2 hours for openings be¬ 
tween 8 am. and 5 p.m. on all days 
except Saturdays, Sundays, and legal 
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holidays, and advance notice of not 
more than 8 hours for openings at 
any other time. The owner of the 
bridges shall keep conspicuously posted 
on both the upstream and downstream 
sides, in such a manner that they can be 
easily read at any time, copies of the 
regulations of this section, together with 
notices stating exactly how the bridge 
operators may be reached to obtain open¬ 
ings of the bridges, including names, ad¬ 
dresses. and telephone numbers. 

<b) Sections 117.810 <f>(7) and «f> <8> 
arc revised to read as follows: 

§ 117.810 Navigable Water* in the Sinte 
of Washington; bridge# #hrrf ron- 
»tnn! nttendnnrr of dra*trndrr* hi 
nol mfuimL. 

• • • • • 

(f) • • • 

(7) Chchalis River: Union Pacific 
Railroad Co., bridges at South Monte- 
sano. The draw shall be opened promptly 
on signal from 5 a m. to 9 p.m. From 
9 pm. to 5 a.m. 8 hours* advance notice 
required. During freshets a drawtendcr 
shall be kept In constant attendance 
upon the order of the District Com¬ 
mander. 

<8) Snake River; Idaho-Washington 
Department of Highways bridge at 
Clarkston. The draw need not be opened 
for the passage of vessels, and paragraphs 
<b) through (©) of this section shall not 
apply to this bridge. 

(See. 3. 28 Stat. 302. ns amended. Sec. 8(g) 
(2), 80 Stat. 937; 33 UB.C. 490. 49 U.S.C. 
1055(g)(2); 49 CFR 1.4(a) (3) (V) ) 

Effective date. This revision shall be¬ 
come effective upon the date of publica¬ 
tion in the Federal Recister. 

Dated: April 2. 1970. 

W. J. Smith. 

Admiral U.S. Coast Guard 

Commandant. 

(PR. Doc. 70-4334; Piled. Apr. 8. 1070; 

8-40 a.m.) 


Title 43—PUBLIC LANDS: 
INTERIOR 

Chapter II—Bureau of Land Manage¬ 
ment, Department of tho Interior 

APPENDIX—PUBLIC LAND ORDERS 
| Public Land Order 47881 
| Anchorage 55071 

ALASKA 

Partial Revocation of Executive Order 
No. 9085 of March 4, 1942 

By virtue of the authority vested in 
the President and pursuant to Executive 
Order No. 10355 of May 26, 1952 <17 F.R. 
4831), it is ordered as follows: 

1. Executive Order No. 9085 of March 4. 
1942. which withdrew land for use as an 
administrative site by the former Alaska 
Fire Control Service U hereby revoked 
so far as it affects the following described 
Umds: 


No. 69—pt. i- 
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Com* Rrvt* MnimAN 
T.4N.R2W,, 

Sec 23, E^3W’4. that portion lying south 
of the centerline of the Glenn Highway. 

Containing 26.8 acres at Olennallen, 
Alaska. 

2. Of the above described lands. 2.5 
acres comprising the SEVaSEV^SE^ 
8W*4# have been patented under the 
Recreation and Public Purposes Act of 
June 14. 1926, 44 Stat. 471, as amended. 
43 US.C. 8 869 et seq. (1964). The re¬ 
maining 24.3 acres are public lands with¬ 
drawn by Public Land Order 4582 of 
January 17, i960, for the determination 
and protection of the rights of native 
Aleuts. Eskimos, and Indians of Alaska. 
These public lands will be open to loca¬ 
tion for metalliferous minerals at 10 
a.m. on May 8, 1970, 

Inquiries concerning the public lands 
should be addressed to the Manager. 
Land Office, Bureau of Land Manage¬ 
ment. Anchorage. Alaska 99501, 

Harrison Loesck. 
Assistant Secretary of the Interior. 

April 2.1970. 

| PR. Doc. 70-4314; Filed, Apr. 0. 1970; 

8:47 *.m.) 


| Public Land Order 4787 1 
| Idaho 3819| 

IDAHO 

Partial Revocation of Reclamation 
Project Withdrawal 

By virtue of the authority contained 
in section 3 of the Act of June 17, 1902, 
32 8tat. 388, 43 U.S.C. 8 416 (1964). as 
amended and supplemented, it Is ordered 
as follows: 

1. The Departmental Order of March 
22. 1919, withdrawing lands for the 
Mountain Home Project, is hereby re¬ 
voked so far as it affects the following 
described land: 

Boisx Meridian 

T. 2 N R 1 E., 

Sec. 10. NEftSEft. 

The area described contains 40 acres 
in Ada County. 

The land is located approximately 5 
miles southwest of Boise. Idaho, and is 
surrounded by privately owned lands. A 
major irrigation canal of the area, the 
New York Canal, borders the tract on 
the west. Vegetative cover is sagebrush, 
cheatgrass, and annual weeds. Soils are 
Ane sandy loam over alluvial gravels. 
The surface is nearly level. 

2. At 10 a m. on May 8. 1970. the lands 
shall be open to operation of the public 
land law's generally, subject to valid 
existing rights, the provisions of existing 
withdrawals, and the requirements of 
applicable law. All valid applications 
received at or prior to 10 a.m. on May 8, 
1970, shall be considered as simulta¬ 
neously filed at that time. Those received 
thereafter shall be considered In the 
order of Aling. 


3 The lands will be open to location 
under the U.S. mining laws at 10 a.m. on 
May 8, 1970. They have been open to 
applications and offers under the 
mineral leasing laws. 

Inquiries concerning the lands should 
be addressed to the Manager. Land 
Office, Bureau of Land Management. 
Boise, Idaho. 


Harrison Loescii. 
Assistant Secretary of the Interior. 

April 2, 1970. 

IFR Doc 70-4315; PUed. Apr 8 . 1970; 
8:47 A.m.) 


I Public Land Order 4788 ] 

(Wyoming 0593301 

WYOMING 

Modificotion of Public Land Order 
No. 2278 

By virtue of the authority vested in 
the President and pursuant to Executive 
Order No. 10355 of May 26. 1952 (17 
P.R. 4831), it is ordered as follows: 

1. Public Land Order No. 2278 of 
February 27. 1961, partially revoked by 
Public Land Order No. 3206 of August 30, 
1963, reserving lands for use of the 
Forest Service as administrative sites, is 
hereby modified to the extent necessary 
to open the lands to all forms of appro¬ 
priation under the public land laws 
applicable to national forest lands, 
except under the U.8. mining law’s, so 
far as it affects the following described 
lands: 

Sixth Principal Meridian 
M EDICTNK DOW NATIONAL POtENT 

Cold Springs Adminlstratire Site 

T 29 N., R. 75 W.. 

Sec. 28. NWV 4 NEI 4 . 

Mountain Home Administrative Site 


T. 12 N.. R 78 W„ 

8 ec 17,Wfe8WfcNEfc. 

Fox Creek Park Administrative Site 


T. 13 N..R. 78 W., 

Sec 21. 8^SW«4NE^SB^. NW^SEU 

NW»i8WV4BE»4SKU. NE* 4 SW»4 
8E*4, NttBEViSWViSBK. NW^SW»4 
SB*. EViNE V4 SE*48W V4 * EftSEtfNEVi 
SW%. 8tfc8ttNWft88fc. NW^SW^ 
NW Vi SB y 4 . 


Centennial Administrative Site 
T 15N..R. 78 W . 

Sec. 4. 8E*4NE'4. NEtfSE^, E^E'jNW** 
SE’4. E^E^SW^NE**. l«i 152 acre* 
In tbe Little LaRu* Lode ME. Survey 81. 
T 16R.R. 78 W . 

Sec. 33, 8HSEI4. 8V,N’>.»SE>4. 84 NK 14 
SW*4. and NH8E*48W*4. 

Spruce Mountain Administrative Site 
T. 14 N.. R. 79 W.. 

Sec. 12. W'^NW^NEU. WV a 8W*4NE^. 
N^NW>48E^. W^NW^NE^SE^. E»* 
NE , 4NW*4.andE^8E»4NWU. 

Keystone Administrative Site 


T. 14 N.. R. 79 W.. 

Sec. 21 , W^SW^flEViNE*. 8« a SW«4NB»4. 

and E^SE^SEViNWVi: 

Sec. 22. 8WViNE> / 4NE»4.E%SWUW 4 , and 
w«4SE>«NE»4. 


Brooklyn Lake Administrative Sit* 

T. 15N.R 79 W. 

Sec 10. *i4SB»4SE!4 and MSViSW^SE'., 

Sec. ll.’WHSWKSWVi: 

Sec. 16. N-iNEttNZ^.NE'ASEKNE^NEr. 
WH 8 SKNEWNE*. SKSW%NE>.,NEi; 
KWHSW14NE54NEK. NE%SE<iNWU 
HE'.. and SE’^NE'.NW'iNE 1 .. 

Bow Administrative Site 
T. 18N ..R 80 W . 

Sec. 21, EftNWUNEi;. W«* KERNEL. 
SEt 4 NE» 4 NE’ 4 , K^SE^NE^. and NWL 
SE‘^NE*4: H 

Sec. 22. 8 »*SW« 4 NW»* and NW.swt 
NWV4. 


Brush Creek Administrative Site 


T. 16 N .R 81 W„ 


Sec. 17. W^8*V48W*4. W«4E^8E^SW 
Sec. 20. NE^NW> 4 . 

Kennaday Peak Administrative $itr< 
T. 17 N.. R. 81 W.. 




sec. ie. w^nwv 4 NW* 4 ; 

Sec. 17.NE!4NEV4. 

Blackball Mountain Administrative Site 


T. 12 N., R. 83 W.. 

See. 1. WHSW^ 8 W%. WHE 8 W !4SW T \, 
8 W Vi NW 14 8 W * 4 ; 

Sec. 2. 8 E» 4 SE» 4 , 8E*4NE*4SE*i. EHSWU 
NE>4SE»4. 


Jack Creek Administrative Site 


T 15 N R 85 W 

Sec. 18, 8WV4SE»,iNE«4, SE»4SW ‘ 4 NE' 4 . 
W*4NE^SK^. El^NWV^SE 1 ,^. 

Sandstone Administrative Site 


T 13N..R 87 W.. 

8 ec 9 . SE^SE^NE’*. NE 1 * NE'iSE 1 *: 

Sec. 10 , NV4NW^SW%. NW^NEViSW 4 . 
8 » 4 SW» 4 NW( 4 . 84 NVi 8 WV 4 NW«i. SW ‘ 4 

SE »4 NW ^ . 8 ^ NW * 4 SE t 4 NW » 4 . 

The areas described aggregate 1,140 9$ 
acres In Albany. Carbon and Converse 
Counties. 

2. At 10 a.m. on May 8, 1970. the land! 
shall be open to such forms of disposi¬ 
tion as may by law be made of nation*! 
forest lands except appropriation under 
the IL8. mining laws. 

Harrison Loesch 
Assistant Secretary of the Interior, 

April 2, 1970. 

|FR. Doc 70-4316; Filed, Apr B 19W. 
8:47 am.) 


(Public Land Order 4789) 

(Idaho 2509) 

IDAHO 

Withdrowol for National Forest 
Recreation Area 

By virtue of the authority vested in tbe 
President and pursuant to Executive 
Order No. 10355 of May 26. 1952 <17 
F.R. 4831). it is ordered as follows 
1. Subject to valid existing fights, tbe 
following described national forest land! 
are hereby withdrawn from appropria¬ 
tion under the mining laws <30 V£ C* 
Ch. 2), but not from leasing under tbe 
mineral leasing laws. In aid of program* 
of the Department of Agriculture’ 


FEDERAL REGISTER. VOL 35. NO 69—THURSDAY. APRIL 9, 1970 








RULES AND REGULATIONS 


Pa rim* National Foiest 

BOI5SC MERIDIAN 

Tovsley Springs Recreation Site 
T 21 N . R. 3 W., 

Sec. 13. W4SE*4SEUNWtt. SWi/ 4 NW^ 
NBUSW*4. K4NW*4NE«4SWU. SW^ 
NK14SWK. eknev;sw%. WV4NWV4 
SE*4- 

The area described aggregates 62.5 
acres in Adams County. 

2. The withdrawal made by this order 
does not alter the applicability of those 
public land laws governing the use of the 
national forest lands under lease, license, 
or permit, or governing the disposal of 
their mineral or vegetative resources 
other than under the mining laws. 

Harrison Loesch. 
Assistant Secretary of the Interior . 

April 2, 1970. 

(Fit. Doc. 70-4317; Filed, Apr. 8. 1070; 

8:48 un.) 


(Public Land Order 47901 
lNow Mexico 9320] 

NEW MEXICO 

Withrdawal for Reclamation Project 

By virtue of the authority contained in 
section 3 of the Act of June 17, 1902 (32 
Slat. 388; 43 UJ9.C. 416), as amended 
and supplemented, it is ordered as 

follows; 

Subject to valid existing rights, the foi- 
lowing described public lands, which are 
under the Jurisdiction of the Depart¬ 
ment of the Interior, are hereby with¬ 
drawn from all forms of appropriation 
under the public land laws, and reserved 
for the Cutter Dam Site. Navajo Indian 
Irrigation Project: 

New Mexico Principal Meridian 

T 29N .R.8W., 

Sec. 32. SftlTtt, NV4SWK and SB!4. 

The area described aggregates 400 
acres in San Juan County. 

All of the mineral rights in the de¬ 
scribed lands belong to the State of New 

Mexico. 

Harrison Loesch, 
Secretary of the Interior. 

April 2. 1970. 

IPR. Doc. 70-4318; Piled. Apr. 8. 1070; 
8:48 rjx).| 


(Public Land Order 47911 
[Sacramento 0188461 

CALIFORNIA 

Withdrawal of Lands for Use in Con¬ 
nection With Tule Lake Wildlife 
Refuge 

virtue of the authority vested in 
u*e President and pursuant to Executive 


Order No. 10355 of May 26. 1952 (17 F.R. 
4831), it is ordered as follows: 

Subject to valid existing rights, the 
following described public lands which 
are under the jurisdiction of the Secre¬ 
tary of the Interior, are hereby with¬ 
drawn from all forms of appropriation 
under the public land laws, including the 
mining laws (30 U.S.C., Ch. 2), but not 
from leasing under the mineral leasing 
laws, for use in connection with those 
lands dedicated for wildlife conservation 
in the Tule Lake National Wildlife Refuge 
by the Act of September 2. 1984. 78 Stat. 
850. 16 U.S.C. $ 69S-K. and hereafter 
shall be subject to all laws and regula¬ 
tions applicable thereto: 

Mount Diablo Meridian 
T. 47 N., R. 3 K . 

Sec. 1. lot 1, SE%NEVi and E»4SEU: 

8m. 12, lota 1 and 5, and S^NW**. 

The areas described aggregate 280.12 
acres in Siskiyou County. 

Harrison Loesch. 

Assistant Secretary of the Interior . 

April 2, 1970. 

(PA Doc. 70-1319: Filed. Apr. 8. 1970; 

8:48 ajn.) 


(Public Land Order 4792) 

(Oregon 5632 (Wash.)) 

WASHINGTON 

Withdrawal for National Forest 
Campground 

By virture of the authority vested in 
the President and pursuant to Executive 
Order No. 10355 of May 26. 1952 (17 P R. 
4831), It is ordered as follows; 

1. Subject to valid existing rights, the 
following described lands are hereby 
withdrawn from appropriation under the 
mining laws (30 UJ3.C., Ch. 2), but not 
from leasing under the mineral leasing 
law's in aid of programs of the Deport¬ 
ment of Agriculture: 

Snoqualmik National Forest 

WILLAMETTE MERIDIAN 

Deep Creek Campground 
T. 15N..R. HE.. 

8cc. 36. E*4NE 14*8)4. NE»48E)4NEVi. 

T. 15 N., R, 12 8. (unaurveyed). 

Sec. 32. a tract of land which, when sur¬ 
veyed. will bo located within the frac¬ 
tional N‘4. more particularly described 
ns follows: 

Beginning at the NWi; corner, thence 
south 30 chains, thence east 10 chains, 
thence north 30 chains, thence west 
10 chains to point or beginning. 

The area described aggregates approxi¬ 
mately 60 acres in Yakima County. 

2. The withdrawal made by this order 
does not alter the applicability of those 
public land laws governing the use of the 
national forest lands under lease, license, 
or permit, or governing the disposal of 
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their minerals or vegetative resources 
other than the mining laws. 

Harrison Loesch, 

Assistant Secretary of the Interior . 
April 2. 1970. 

(PR. Doc 70-4320; Filed, Apr. 8, 1970; 
8:48 ajxLj 


[ Public Land Order 47931 
| Montana 9915.10135] 

MONTANA 

Addition to National Forest 

By virtue of the authority vested in 
the President by section 13 of the Act of 
June 28, 1934 (48 Stat. 1274; 43 U.S.C. 
315-1), and section 1 of the Act of 
July 20, 1939 (53 Stat. 1071; 16 U-S.C. 
471b). and pursuant to Executive Order 
No. 10355 of May 26. 1952 (17 Pit. 4831). 
it is ordered as follows: 

The boundaries of the Gallatin Na¬ 
tional Forest arc hereby extended to in¬ 
clude the following described public 
lands and. subject to valid existing rights, 
the lands are hereby added to and made 
a part of said forest and hereafter shall 
be subject to all laws and regulations 
applicable thereto: 

Principal Meridian 

T. 2 N., R. 5 B.. 

8 ec. 11 . E 4 NB* 4 ; 

See. 24. lota 1 to 4. Inclusive. WV4EV4, 
NW|4. N^SWK: 

Sec. 25, lota 1 and 2. 

T 3 N R 5 E 

Sec. 4. lota 6 and 7. BVfcSW«4. SE*4; 

Seen. 9 and 15. 

T. 1 8 .. R. 6 E. 

Sec. 4; 

Bee, 5. lot* 1 to 6. Inclusive; 

Sec 9. NEI 4 NWV 4 »SEV^SWVi. SE 1 .*; 

Sec. 21. lota 1 to 4 inclusive. 7 and 8; 

Sec. 34. lot 3. 

T. 1 N . R. 6 E, 

Sec. 5: 

Sec. 6. lots 1 and 2; 

8 ec. 31. lou 6 and 7. N«4SE’4. 

T. 2 *„ R. 6 E , 

Sec.20.8WViSW%; 

Sec 30. lot 4,814 SEK: 

Sec. 31. EV 98 EV 4 ; 

Sec. 32. W' jNW%. NW^SW*;.8^8*4; 

Sec. 33,SWV;SW*4. 

T. 1 N..R.7B, 

Sec.20,K*4EV4. 

T. 4 8 .. R. 3 E.. 

Sec. 24. SE ViSW »4. E SE* 4 . SW USE* 4 . 

T. 4 8 .. R. 4 E., 

Sec. 2. SV4NEU; 

8ec.8,8W*iNB'4. E*4SW«4.SE14. 

The areas described aggregate 5,779.61 
acres in Gallatin County. 

Harrison Loesch. 
Assistant Secretary 0 / the Interior. 

April 2. 1970. 

|FR. Doc 70-4321; Filed. Apr. 8 . 1970; 
8:48 am.] 


FEDERAL REGISTER, VOL 35, NO. 69—THURSDAY, APRIL 9, 1970 









5811 


RULES AND REGULATIONS 


1 Public Land Order 47941 
| Mont Aim 106601 

MONTANA 

Addition of Land to UL Bend National 
Wildlife Refuge 

By virtue of the authority vested in 
the President and pursuant to Executive 
Order No 10355 of May 26. 1952 <17 FJl, 
4831). it is ordered as follows: 

Subject to valid existing rights, the 
following described public land, which is 
under the jurisdiction of the Secretary 
of the Interior, is hereby withdrawn from 
all forms of appropriation under the pub¬ 
lic land laws, including the mining laws 
<30 U.8.C.. Ch. 2>, but not from leasing 
under the mineral leasing laws, and re¬ 
served as an addition to. and for use in 
conjunction with those lands withdrawn 
by Public Land Order No. 4588 of 
March 25, 1969. for the UL Bend Na¬ 
tional Wildlife Refuge: 

Principal MnuoiAN. Montana 
T 22 N., R. 31 E., 

See. 6. SB*NW>4. 

The area described aggregates 40 acres 
in Phillips County, 

Harrison Loesch. 

Assistant Secretary of the Interior 

April 2, 1970. 

I P R Doc 70-4322. Piled, Apr 8. 1970: 

8:48 a.m.) 


| Public Land Order 4795 J 
| Nevada 37661 

NEVADA 

Addition to Ruby Lake National 
Wildlife Refuge 

By virtue of the authority vested in the 
President and pursuant to Executive 
Order 10355 of May 26, 1952 <17 P.R. 
4831), it is ordered as follows: 

Subject to valid existing rights, the 
following described lands, which are un¬ 
der the Jurisdiction of the Secretary of 
the Interior, are hereby withdrawn from 
all forms of appropriation under the 
public land laws, including the mining 
laws <30 U.8.C., Ch. 2), but not from 
leasing under the mineral leasing laws, 
and reserved as an addition to the Ruby 
Lake National Wildlife Refuge: 

Mount Djaulo Mctitwan 
T. 26 N., R. 67 B.. 

Sec. 14, NWftSWKi 

Sec. 22. 8K»*SE%; 

Sec. 27, E^NE»4: 

8ec 34, WV*E^. 

T 27N, R 67 E . 

Sec. 24, NftSE^, SW 1 *3E V 

The areas described aggregate 440 
acres in Elko and White Pine Counties. 

Harrison Loesch, 

Assisfanf Secretary of the Interior, 

Aran, 2, 1970. 

|P.R. Doc. 70-4323; Piled. Apr. 8. 1970; 

8 48 am.) 


Title 50—WILDLIFE AND 
FISHERIES 

Chapter I—Bureau of Sport Fisheries 

and Wildlife, Fish and Wildlife 

Service, Department of the Interior 

Tewaukon National Wildlife Refuge, 
N. Dak. 

PART 33—SPORT FISHING 

The following special regulation is is¬ 
sued and is effective on date of publica¬ 
tion in the Federal Register. 

§33.5 Special regulation*; »port fidi- 
ing; for individual wildlife refuge 
areas. 

North Dakota 

TEWAUKON NATIONAL WILDLIFE REFUGE 

Sport Ashing on the Tewaukon Na¬ 
tional Wildlife Refuge, N Dak., is per¬ 
mitted only on the areas designated by 
signs as open to fishing. These open 
areas are Lake Tewaukon and Mann 
Lake, comprising 1,164 acres, and are 
shown on maps available at refuge head¬ 
quarters and from the office of the Re¬ 
gional Director, Bureau of Sport Fish¬ 
eries and Wildlife, Federal Building. Fort 
Snelling, Twin Cities, Minn. 55111. Sport 
fishing shall be in accordance with all 
applicable State regulations subject to 
the following special conditions: 

(1) The open season for sport fishing 
on the refuge extends from May 2, 1970, 
through September 30, 1970, daylight 
hours only. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern fishing on wildlife refuge areas 
generally which are set forth in Title 50. 
Part 33. and arc effective through Sep¬ 
tember 30. 1970. 

Herbert G. Troester. 

Refuge Manager . Tewaukon Na- 
tional Wildlife Refuge, Cay¬ 
uga . N. Dak. 

March 31. 1970. 

| P.R. Doc 70-4338: Filed Apr 8 1970: 

8:49 am | 


PART 33—SPORT FISHING 

Holla Bend National Wildlife Refuge, 
Ark., and Delta National Wildlife 
Refuge, La. 

The following special regulations are 
issued and are effective on date of pub¬ 
lication in the Federal Register. 

§ 33.5 Special regulation*: «port lull¬ 
ing: for individual wildlife refuge 
area*. 

Arkansas 

HOLLA BEND NATIONAL WILDLIFE REFUGE 

Sport fishing is permitted on all w aters 
of Holla Bend National Wildlife Refuge. 
Sport fishing shall be In accordance with 
all applicable State and Federal regula¬ 
tions covering the fishing, subject to the 
following special conditions: 


ill Fishing is permitted only durum 
the period April 1 through September 30, 
daylight hours only. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern sport fishing on wildlife refuges, 
which arc set forth in Title 50. Code of 
Federal Regulations, Part 33, and are 
effective through December 31, 1970 

C. Edward Carlson 
Regional Director , Bureau of 
Sport Fisheries and Wildlife 

April 1, 1970. 

|PB. Doc. 70-4324; Filed. Apr R 1970. 

8:48 am.] 


Title 49—TRANSPORTATION 

Chapter X—Interstate Commerce 
Commission 

SU8CHAPTER A—GENERAL RULES AND 
REGULATIONS 
(8.0. 1014-A | 

PART 1033—CAR SERVICE 

St. Louis Southwestern Railway Co. 

Authorized To Operate Over Track¬ 
age of Missouri-Kansas-Texas Rail¬ 
road Co. 

April 3, 1970. 

At a session of the Interstate Com¬ 
merce Commission. Railroad Service 
doard. held in Washington, D.C., on the 
3d day of Apill 1970. 

Upon further consideration of Service 
Order No. 1014 <33 F.R. 17350, 34 FR 
9033), and god cause appearing there¬ 
for: 

It is ordered . That: 

8ecUon 1033.1014 St Louis South¬ 
western Railway Co, authorized to oper¬ 
ate over trackage of Missouri-Kansas- 
Texas Railroad Co. be. and it is hereby, 
vacated and set aside. 

(Secs. 1. 12, 16. and 17(2), 24 Suit. 379 
884, aa amended; 49 US.C. 1. 12. 15 
17(2) Interpret* or applies sees 1 < 10-17) 
16(4), and 17(2), 40 Stat. 101. aa amended 54 
Stat. Oil; 49 U.8.C. 1(10-17), 15<4) and 
17(2)) 

It is further ordered, That thh> order 
shall become effective at 11:59 pm. 
April 3. 1970; that copies of this order 
and direction shall be served upon the 
Association of American Railroads. Car 
Service Division, as agent of the rail¬ 
roads subscribing to the car service and 
per diem agreement under the terms of 
that agreement: and that notice of the 
order shall be given to the general public 
by depositing a copy In the Office of the 
Secretary of the Commission at Wash¬ 
ington, D.C., and by filing It with u* 
Director. Office of the Federal Register 

By the Commission. Railroad Service 
Board. 

[seal! H. Neil Oarson. 

Secretary. 

(F.R Doc. 70-4351; Filed, Apr 8. I* 7 * 
8:61 am) 
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DEPARTMENT OF THE INTERIOR 

National Park Service 

[ 36 CFR Paris 2 , 5, 9 ) 

PARK REGULATIONS 

Notice of Proposed Rule Making 

Pursuant to the authority contained 
in section 3 of the Act of August 25. 1916 
<39 Stat. 535, as amended; 16 U.S.C. 3). 
it is proposed to amend or revise the Gen¬ 
eral Park Regulations of Parts 2. 5. and 
9 of Title 36. as set forth below. 

The primary purposes of these changes 
are to further restrict the use of devices 
that produce noise in park areas, to pro¬ 
hibit the gift or sale of alcoholic bever¬ 
ages to minors and the possession of al¬ 
coholic beverages by minors, to broaden 
the prohibition against tampering, con¬ 
tained in $ 2.29, to include tampering and 
unlawful possession of all personal prop¬ 
erty, and to revoke Part 9. referring to 
the National Park Trust Fund Board 
which has been abolished. Sections 2.8, 
2.11. and 2.13 arc being changed to im¬ 
prove their clarity and correct minor 
errors 

It is the policy of the Department of 
the Interior, whenever practicable, to af¬ 
ford the public an opportunity to par¬ 
ticipate in the rulemaking process. Ac¬ 
cordingly. interested persons may submit 
written comments to the Director. Na¬ 
tional Park Service. Department of the 
Interior. Washington, D.C. 20240, within 
30 days of the publication of this notice 
in the Federal Register 
1. Part 2 of Title 36 is amended as 
follows: 

• • • • « 

§ 2.3 \ttflio device*. 

•a * The operation or use of any audio 
device including a radio, television set, 
musical instrument, or a device produc¬ 
ing noise such as an electric generating 
plant, a motor vehicle, a motorized toy, 
or other equipment driven by a motor or 
engine in such a manner or at such a 
tune so as to unreasonably annoy or en- 
danner persons in campgrounds, picnic 
areas, lodges, or at other public places 
or gatherings is prohibited. 

( b> The operation or use of a public 
aodress system, whether fixed, portable, 
or vehicle mounted, on lands, waters, or 
highways, prohibited, except when such 
w w operation is in connection with 
gathering or special event for 
*mch a permit has been issued in ac¬ 
cordance with $ 2.21 or 2.27. 

• • • • • 

and other pet*. 

• • • ♦ 

, ' b * Pets are prohibited in public eat- 
* Places and food stores, and on 
«umated swimming beaches. The Su¬ 


perintendent may also designate, by the 
posting of appropriate signs, other por¬ 
tions of the park area where pets are not 
permitted. This paragraph shall not ap¬ 
ply to guide dogs 

• • • • • 

§2,11 Hrrirms trap*, and otltrr 
weapon*. 

<a> In natural And historical areas and 
national parkway's, the use of a trap, 
seine, hand-thrown spear, net < except a 
landing net*, firearm (including an air or 
gas powered pistol or rifle), blow gun. 
bow and arrow' or crossbow, or any other 
Implement designed to discharge missiles 
in the air or under the water which is 
capable of destroying animal life is pro¬ 
hibited. The possession of such object 
or implement is prohibited unless it is 
1 1 > unloaded and < 2 * cased or otherwise 
packed In such a way as to prevent its use 
while in the park areas. 

• • • • • 

§ 2.13 ! 

• • • • • 

<j> • • • 

<2 • Fishing In fresh waters with a net, 
seine, trap, spear, or in any manner other 
than by hook and line with the rod or 
line being held In the hand, is prohibited 
except as provided under special 
regulations. 

<3* Fishing in fresh waters for mer¬ 
chandise or profit is prohibited except as 
provided under special regulations. 

• • • • • 

The title of $ 2.16 and the section are 
revised to read as follows: 

§2.16 I nloxirntion: drug inraparita* 
lion: po*«r**to»t of alroliol b> minor*. 

<a> Entering or remaining in a pork 
area when manifestly under the influence 
of alcohol, narcotics or other drug, to 
a degree that may’ endanger oneself 
or other persons or property, or un¬ 
reasonably annoy persons is prohibited. 

• b* Except where State laws prescribe 
a lower minimum age, the sale or gift of 
an alcoholic beverage to a person under 
21 years of age is prohibited. (See also 
i 5.2(a) of this chapter.) 

<c> Except where State laws prescribe 
a lower minimum age, possession of 
alcoholic beverages by persons under 21 
years of age is prohibited. 

• • • • • 

The title of $ 2.29 and the section are 
revised to read as follows: 

§ 2.21 Tani|>rrmjc ami unlawful po**r»> 
Mon. 

Tampering with, possessing, or at¬ 
tempting to tamper with or possess per¬ 
sonal property of any kind, or entering 
or going upon, moving or manipulating 
any of the parts or components of any 
such personal property, or starting or 
setting the same in motion, except when 


such property is under one’s lawful con¬ 
trol or possession, is prohibited. 

• • • • • 

Part 5 of Title 36 is amended as 
follows: 

§ 3.2 Alcoholic beverage*: *«lr of in- 
toxicant*. 

(a) The sale of alcoholic, spirituous, 
vinous, or fermented liquor, containing 
more than 1 percent of alcohol by weight, 
shall conform with all applicable Fed¬ 
eral. State, and local laws and regula¬ 
tions. (See also i 2.16 of this chapter.) 

Part 9 (Revoked) 

Part 9 of Title 36 Is revoked. 

Dated: April 2. 1970. 

George B. Hartzoc, Jr., 

Director, 

National Park Service. 

|KR Doc. 70-4325; Piled. Apr. 8. 1970; 
8 48 am | 


DEPARTMENT OF AGRICULTURE 

Consumer and Marketing Service 
( 7 CFR Part 917 ] 
HANDLING OF FRESH PEARS, PLUMS, 

AND PEACHES GROWN IN CALI¬ 
FORNIA 

Notice of Proposed Rule Making 

Consideration is being given to the 
following proposal submitted by the Plum 
Commodity Committee, established under 
the amended marketing agreement and 
Order No. 917. as amended (7 CFR Part 
917). regulating the handling of fresh 
pears, plums, and peaches grown in Cali¬ 
fornia. effective under the applicable pro¬ 
visions of the Agricultural Marketing 
Agreement Act of 1937. as amended (7 
U.S.C. 601-674). 

It is proposed that current pack regu¬ 
lation for California plums ($917,372 
Plum Reg. 1; 31 F.R. 7241* be replaced 
by a new container and pack regulation 
reading as follows: 

§ 917.119 Plum Itrsnilalion 3. 

(a) Order. On and after May 15, 1970. 
no handler shall ship any package or 
container of any variety of plums except 
in accordance with the following terms 
and conditions: 

<1j Such plums, when shipped in 
closed packages or containers, shall con¬ 
form to the requirements of standard 
pack: 

(2> The diameters of the smallest and 
largest plums in any individual package 
or container shall not vary more than 
one-fourth () inch: Provided, That a 
total of not more than five (5) percent, 
by count, of the plums in any package 
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or container may fail to meet this re¬ 
quirement ; 

<3) Each package or container of 
plums shall bear on one outside end, in 
plain sight and In plain letters, the name 
of the variety if known or. when the 
variety is not known, the words “un¬ 
known variety'*; 

(4) Each package or container of 
plums shall bear on one outside end. In 
plain sight and in plain letters, the size 
description of the contents which de¬ 
scription shall conform to the following, 
as applicable: 

<i) When packed In four-basket 
crates, the size shall be Indicated in ac¬ 
cordance with the arrangement of the 
plums in the top layer of the baskets, 
such as 5 x 5, 4x5, 3x4x5. etc. 

Ui) When packed in face and fill 
packs in cartons or lug boxes, the size 
shall be indicated in accordance with the 
number of rows in the face, such as “6 
row'*. “8 row", etc. 

tiii) When packed or filled in other 
packages or containers, the size shall be 
indicated in accordance with the num¬ 
ber of plums in the package or container, 
or by the equivalent size designation for 
such plums when packed in four-basket 
crates. 

<b> Subject to the provisions herein¬ 
after set forth in paragraph <c) of this 
section, any package or container of any 
variety of plums may be marked with 
the words "tight-filT only if such pack¬ 
age or container and the contents 
thereof meet the following require¬ 
ments: 

(1) The depth of each container shall 
be equal to at least three times the aver¬ 
age diameter of the plums therein as 
determined by measuring representa¬ 
tive fruits: 

(2) All container faces shall be com¬ 
posed of at least two complete layers of 
wax- or resin-treated corrugated paper- 
board which treatment shall consist of 
coating both surfaces of each layer with 
wax or resin, or impregnating at least the 
corrugating medium in each layer with 
wax or resin. The material comprising 
each bottom layer and one layer of both 
sides and both ends of each container 
shall have been marked or certified as 
having a Mullen or Cady test strength of 
at least 275 pounds, and the material 
in all other components of each con¬ 
tainer shall have been marked or certi¬ 
fied as having a Mullen or Cady test 
strength of at least 250 pounds; 

(3) Each container shall be well filled 
and the plums therein shall have been 
well settled by vibration, according to 
approved and recognized methods; 

(4) Each container shall have a top 
pad containing wood excelsior or red¬ 
wood bark. Such pads that contain wood 
excelsior shall weigh at least 160 pounds 
per 1.000 square feet of pad and such 
pods that contain redwood bark shall 
weigh at least 200 pounds per 1.000 
square feet of pad; and 

(5) The cover shall be firmly seated 
against the lower half of each container 
and firmly fastened to it 

(c) Ten percent of the packages or 
containers in any lot may fail to meet 


the requirements of paragraph <b> of 
this section. 

<d) When used herein, "standard 
pack" and "diameter" shall have the re¬ 
spective meanings set forth in the U.S. 
Standards for Grades of Fresh Plums 
and Prunes (7 CFR 51.1520-51.1538), 
and all other terms shall have the same 
meaning as when used in the amended 
marketing agreement and order. 

(e) Plum Regulation 1 (31 F.R. 7241) 
Is hereby terminated at the effective 
time hereof. 

All persons who desire to submit writ¬ 
ten data, view's, or arguments, for con¬ 
sideration in connection with the 
proposed regulation shall file the some, in 
quadruplicate, with the Hearing Clerk, 
U.S. Deportment of Agriculture, Room 
112. Administration Building, Washing¬ 
ton. D.C. 20250. not later than the 10th 
day after publication of this notice in 
the Federal Register. All written sub¬ 
missions made pursuant to this notice 
will be made available for public inspec¬ 
tion at the office of the Hearing Clerk 
during regular business hours (7 CFR 
1.27(b)), 

Dated: April 3. 1970. 

Paul A. Nicholson, 
Deputy Director . Fruit and 
Vegetable Division, Consumer 
and Marketing Service. 

(PR. Doc. 70-4335; Plied, Apr. 8. 1070; 

8:40 A.m.) 


[ 7 CFR Port 1094 1 

MILK IN NEW ORLEANS, LA., 
MARKETING AREA 

Notice of Proposed Suspension of 
Certain Provisions of the Order 

Notice is hereby given that, pursuant 
to the provisions of the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 UB.C. 601 et seq.), the sus¬ 
pension of certain provisions of the order 
regulating the handling of milk in the 
New* Orleans, La., marketing area is being 
considered for the period beginning 
April 1, 1970, until action may be taken 
on the basis of a hearing record. 

All persons who desire to submit writ¬ 
ten data, view's, or arguments in connec¬ 
tion with the proposed suspension should 
file the same with the Hearing Clerk. 
Room 112-A, Administration Building, 
U.S. Department of Agriculture. Wash¬ 
ington. D.C. 20250. not later than 5 days 
from the date of publication of tills notice 
in the Federal Register. All documents 
filed should be in quadruplicate. 

All written submissions made pursuant 
to this notice will be made available for 
public inspection at the office of the Hear¬ 
ing Clerk during regular business hours 
<7 CFR 1.27(b)). 

In addition to the written submissions, 
evidence on this issue presented at the 
public hearing to be held April 9. 1970, 
at New Orleans, La., and April 10, 1970, 
at Jackson, Miss., w'ill be considered in 
deciding the need for this proposed 
suspension. 

The provisions proposed to be sus¬ 
pended are as follows: 


1. SecUon 1094.44(c). 

2. In the introductory text of 
f 1094.44(c» preceding subparagraph (1) 
the words: "located not more than 350 
miles by the shortest highway distance 
from the city hall in New Orleans 
La., as determined by the market 
administrator,". 

This proposed suspension would re¬ 
move the rule which requires Class I clas¬ 
sification of all fluid milk products 
transferred from a pool plant to a non¬ 
pool plant located more than 350 nnlei 
from the city hall In New Orleans La 
It would permit such transfers to be 
classified according to use in the same 
manner as now provided for tram fera 
to nonpool plants located within 350 
miles of New Orleans. 

Tills suspension was requested by 
Dairymen, Inc., a cooperative represent¬ 
ing most of the producers on the market. 
The cooperative states that the efficient 
utilization of milk in excess of the Class I 
needs of the market will require tranters 
during April 1970 and succeeding month* 
to plants located more than 350 mlJei 
from New Orleans. La. 

Signed at Washington, D.C., on Apnl 6 
1970. 

Roy W. Lennartson, 

Administrator. 

[9JR. Doc. 70-4338; Filed. Apr. 8. i&Tft 
8:49 a.m.] 

DEPARTMENT DF HEALTH, 
EDUCATION, AND WELFARE 

Public Health Service 
(42 CFR Part 81 1 
AIR QUALITY CONTROL REGIONS 

Notice of Proposed Designation of 
Portland Interstate Air Quality Con¬ 
trol Region and Notice of Consulto* 
tion With Appropriate State end 
Local Authorities 

Pursuant to authority delegated by the 
Secretary' and rcdclegated to the Com* 
mlssioner of the National Air Pollution 
Control Administration (33 Fit. 9969). 
notice is hereby given of a proposal to 
designate the Portland Interstate Air 
Quality Control Region (Oregon -Wash¬ 
ington) as set forth in the follow! m* new 
§ 81.51 which would be added to Part 81 
of Title 42. Code of Federal Regulation* 
It is proposed to make such designation 
effective upon rcpublicatlon. 

Interested persons may submit written 
data, view's, or arguments in triplet* 

to the Office of the Commissioner Na¬ 
tional Air Pollution Control Adminis¬ 
tration. Parklawn Building. Room 17-82, 
5600 Fishers Lane. Rockville. Md. 20S52 
All relevant material received not Inter 
than 30 days after the publication of LliiR 
notice will be considered. 

Interested authorities of the States o. 
Oregon and Washington and appropriate 
local authorities, both within and with¬ 
out the proposed region, who arc affected 
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by or Interested In the proposed desig¬ 
nation, are hereby given notice of an op¬ 
portunity to consult with representatives 
of the Secretary concerning such desig¬ 
nation. Such consultation will take place 
at 10 am., April 21. 1970, in the West 
Courtroom, Sixth Floor. U5. Courthouse 
(New), 620 Southwest Main Street. Port¬ 
land. Oreg. 97207. 

Mr. Doyle J. Borchers is hereby desig¬ 
nated as Chairman for the consultation. 
The Chairman shall fix the time, date, 
and place of later sessions and may con¬ 
vene, reconvene, recess, and adjourn the 
sessions as he deems appropriate to ex¬ 
pedite the proceedings. 

State and local authorities wishing to 
participate in the consultation should 
notify the Office of the Commissioner. 
National Air Pollution Control Admin¬ 
istration, Parklawn Building. Room 17- 
82. 5600 Fishers Lane. Rockville, Md. 
20852 of such intention at least 1 week 
prior to the consultation. A report pre¬ 
pared for the consultation is available 
upon request to the Office of the 
Commissioner. 

In Part 81 a new ft 81.51 ia proposed 
to be added to read as follows: 


§ 81.51 IVrllarul lntrr*luir Air (Juulit* 
Control Region. 

The Portland Interstate Air Quality 
Control Region (Oregon-Washington) 
consists of the territorial area encom¬ 
passed by the boundaries of the follow¬ 
ing Jurisdictions or described area (in¬ 
cluding the territorial area of ail 
municipalities (as defined In section 202 
<f) of the Clean Air Act. 42 U.S.C. 1857h 
(f»> geographically located within the 
outermost boundaries of the area so de¬ 
limited) : 


In State of Oregon: 


Benton County. 
Clackamas County. 
Columbia County, 
lane County. 

Lnn County. 


Marlon County. 
Multnomah County. 
Polk County. 
Washington County. 
Yamhill County 


In the State or Washington: 


Clark County. Cowlitz County 


This action is proposed under the au¬ 
thority of sections 107(a) and 301(2» of 
Uie Clean Air Act. section 2. Public Law 
90-148, 81 Stat. 490, 504. 42 U.S.C. 1857c- 
2<a). 1857g<&). 


Dated: April 2. 1970. 


John H. Ludwig. 
Acting Commissioner , National Air 
Pollution Control Administration. 


(Pit Doc. 70-4248; Piled, Apr 8, 1070; 
8:45 ajn | 


DEPARTMENT OF HOUSING 
AND URBAN DEVELOPMENT 


Federol Insurance Administration 

C 24 CFR Part 1905 1 

STATEWIDE “FAIR** PLANS 

Notice of Proposed Rule Making 

10 tit,c XH of the Nationa 
Act (added by the Urban Prop 


erty Protection and Reinsurance Act of 
1968. 12 UB.C. 1749bbb—1749bbb-21 >, 5 
U.8.C. 553, and delegation of authority 
by the Secretary of Housing and Urban 
Development (34 F.R. 2680, FCb. 27. 
1969>, the Federal Insurance Adminis¬ 
trator proposes to issue the following 
regulation pertaining to Part A of the 
Act (12UB.C. 1749bbb-3—l749bbb-6) as 
a new Part 1905 of Chapter VII of 
Title 24. 

The purpose of this new part is to 
promulgate in regulatory form, with 
minor revisions and clarifications, the 
' Guidelines for Statewide FAIR Plans 
under the Urban Property Protection 
and Reinsurance Act of 1968** issued by 
the Department on October 3, 1968. In 
implementation of 12 UB.C. 1749bbb-3; 
to require such Plans to provide vandal¬ 
ism and malicious mischief coverage as 
essential property insurance in accord¬ 
ance with 12 US.C. 1749bbb-2(a>(2>; 
and to modify and further define present 
criteria for such Plans, in accordance 
with 12 U.S.C. I749bbb-6(b), by the 
additional requirements set forth In 
5 1905.13 to 5 1905.22. After receipt of 
comments and suggestions in accordance 
with the following paragraph, it Is 
anticipated that the initial and addi¬ 
tional criteria of Subparts A and B 
will be combined to eliminate any 
redundancy or overlap. 

Interested persons may submit w r rlt- 
ten comments or suggestions on the pro¬ 
posed regulation to the Federal Insur¬ 
ance Administration, Department of 
Housing and Urban Development. Wash¬ 
ington, D.C. 20410. Prior to adoption of 
the regulation, consideration will be 
given to comments or suggestions re¬ 
ceived within 30 days from the date of 
publication of this notice in the Federal 
Register. 

Proposed Part 1905 of Chapter VII 
of Title 24 reads as follows: 

PART 1905—STATEWIDE "FAIR” 
PLANS 

Svbport A—Imf'Ol Criteria 

See 

1005.x Definition*, 

1905 2 Composition of PAIR Plan 
1905.3 t’ovemge of the Plan. 

1905 4 Inspection under the Plan. 

1905 5 Placement faclUty and program 
1905.6 Placement requirement* 

1905 7 Cancellation or nonrenejva! of risk* 
1905.8 Coding and report*. 

1006 9 Cooperation of agent* 

1905 10 Public education program 
1905 11 Approval and supervision of the 
Plan. 

Svbport B-Additional Criteria 

1905.12 Vandalism and malicious mischief 

coverage. 

1905.13 Accessibility of FAIR Plan facilities 

1905.14 Decmcr or binder requirement. 

1905.15 Notice of cancellation or nonre- 

neural. 

1905.16 Prohibition of automatic reln*pec~ 

tions. 

1905.17 Limitation on surcharges. 

1905.18 Impartial selection of adjusters. 

1905 19 Quarterly report* by placement 

facility. 

1905 20 Lists of Insurers. 

1905 21 Minimum definition of urban areas. 
190527 Notification of chAngee In Plans. 
1905 23 Waiver of regulations. 
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AvTMOirrr: The provisions of this Part 
1905 Issued under title XU of the National 
Housing Act. added by the Urban Property 
Protection and Reinsurance Act of 1968, as 
amended (secs. 405-407. Public Law 91-152. 
Dec 24. 1909). 12 U3.C. 1749bbb—1749bbb- 
21; 6 U5C. 553; and Secretary's delegation 
of authority to Federal Insurance Admin¬ 
istrator, 34 F R. 2680, Feb. 27, 1969- 

Subpart A—Initial Criteria 
§ 1003.1 Definition*. 

As used in this part— 

(1) “Act" means the Urban Property 
Protection and Reinsurance Act of 1968, 
enacted as title XII of the National 
Housing Act (12 U.8.C. 1749bbb— 

1749bbb-21), w r hich authorized the pro¬ 
gram: 

<2> “Administrator’' means the Fed¬ 
eral Insurance Administrator within the 
Department of Housing and Urban De¬ 
velopment, to whom the Secretary has 
delegated the administration of the pro¬ 
gram <34 F R. 2680, Feb. 27. 1969); 

(3) “Binder*’ means a temporary and 
preliminary contract of insurance to 
protect a property owrter against loss 
from the occurrence of an Insurable event 
before a policy Is issued; 

(4 ► “Deemer provision" means a 
provision In a Plan whereby an eligible 
risk Is automatically deemed insurable 
on and after a specified date if. through 
no fault of the property owner, a deter¬ 
mination of Insurability (or uninsur¬ 
ability) has not been made and notice 
provided to the property owner by such 
date; 

(5) “Eligible property.'* “eligible risk," 
or “risk eligible under the Plan" means 
any real, personal, or mixed real and 
personal property, potentially insurable 
under one or more lines of essential 
property insurance, subject to an inspec¬ 
tion to ascertain insurability and ap¬ 
plicable premium rates; 

(6) “Environmental hazard" means 
any hazardous condition that might give 
rise to loss under an insurance contract, 
but which is beyond the control of the 
property owner: 

(7) "Essential property insurance" 
means Insurance against direct loss to 
property as defined and limited in stand¬ 
ard fire policies and extended coverage 
endorsements thereon, as approved by 
the State insurance authority, and in¬ 
surance for such types, classes, and lo¬ 
cations of property against other perils, 
including vandalism and malicious mis¬ 
chief. as the Administrator may require 
by regulation. Such insurance shall not 
Include automobile Insurance and shall 
not include insurance on such types of 
manufacturing risks as may be excluded 
by the State insurance authority; 

<8» “FAIR Plan" or “Plan" means any 
statewide Plan to assure “fair access to 
insurance requirements'* • FAIR • ap¬ 
proved by the Administrator as meeting 
the criteria of Part A of the Act. in¬ 
cluding such modifications thereof as the 
Administrator may from time to time 
promulgate under this part in accord¬ 
ance with subsection 1214<b) of the Act 
(12 U.8 C. 1749bbb-6<b>); 

(9) “Inspection facility", with respect 
to any State, means any rating bureau 
or other person designated by the State 

V 1970 
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Insurance authority or by law to perform 
inspections under a Plan; 

(10) "Insurer*' includes any insurance 
company, or group of companies under 
common ownership, authorized to en¬ 
gage in the Insurance business under the 
laws of any State: 

(11) "Participating insurer'* means 
any insurer eligible for membership in a 
Plan and fully participating in such 
Plan. The term shall not include any 
insurer in any State in any year in which 
such insurer does not participate in the 
Plan on a risk-bearing basis: 

(12) 4r Person" includes any Individual 
or group of individuals, corporation, 
partnership, or association, or any other 
organized group of persons: 

(13) "Placement facility" means the 
facility established under a Plan to place 
or provide essential property insurance, 
up to the full insurable value of the 
property to be Insured, to persons mak¬ 
ing application for one or more lines of 
such Insurance under the Plan: 

(14) "Pool" means any pool or asso¬ 
ciation of Insurance companies in any 
State which is formed, associated, or 
otherwise created for the purpose of 
sharing risks and of making property in¬ 
surance more readily available: 

(15) "Program" means the National 
Insurance Development Program au¬ 
thorized by the Act; 

(16) "Property owner," with respect to 
any real, personal, or mixed real and 
personal property, means any person 
having an insurable Interest in such 
property; 

(17) "Secretary" means the Secretary 
of Housing and Urban Development; 

(18) "State" means the several States, 
the District of Columbia, the Common¬ 
wealth of Puerto Rico, the territories and 
possessions, and the Trust Territory of 
the Pacific Islands; 

(19) "State insurance authority" 
means the person having legal responsi¬ 
bility for regulating the business of in¬ 
surance within a State; 

(20) "Year" means a calendar year, 
fiscal year of a company, association, or 
pool, reinsurance contract year, or such 
other period of 12 months as may be 
designated by the Administrator. 

§ 1905.2 Composition of FAIIl Plan. 

(a) The Administrator will review each 
State’s FAIR Plan in its entirety for con¬ 
formity to statutory criteria <12 US.C. 
1749bbb-3—1749bbb-6) and this part 
Although the number and location of the 
required elements in a Plan will vary 
on the basis of the particular method 
and procedures used by the State, the 
documentation comprising each Plan 
could include any or all of the following, 
as relevant: 

< 1) The State law, where one has been 
enacted : 

<2) The industry agreement or pro¬ 
gram. if any; 

(3) The approval action by the State 
Insurance authority with respect to the 
industry agreement or program or. 
where applicable, by court order or other 
approval authority; and 
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<4) Implementing rules, regulations, 
and orders, together with operating pro¬ 
cedures and forma. 

(b) The Plan must include a certifica¬ 
tion by the State insurance authority of 
the date on which the Plan was placed 
in effect and on which any amendments 
to the Plan are effective. In the case of a 
Plan in which participation by insurers 
is voluntary, the Plan must Include a 
listing by the State insurance authority 
of the insurers who are participating in 
the Plan and an estimate by the au¬ 
thority of the participating insurers* 
proportionate sliare of property insur¬ 
ance written by all insurers in the lines 
covered by the Plan. 

§ 1905.3 Coverage of ihr Plan. 

(a) At a minimum, the Plan must pro¬ 
vide for Insurance against direct loss to 
property as defined and limited in stand¬ 
ard fire policies and extended coverage 
endorsements thereon, as approved by 
the State Insurance authority. It shall 
not include automobile insurance and 
need not include such types of manu¬ 
facturing risks as may be excluded by 
the State insurance authority. The Plan 
should specifically indicate that its cov¬ 
erage includes insuranoe against direct 
loss to property which is being con¬ 
structed or rehabilitated (Including 
builder's risk coverage). To avoid the 
need for amendment to the Plan and de¬ 
lays in securing new approval action, the 
Plan should permit the Inclusion of such 
additional lines of property insurance 
as may be designated by the Administra¬ 
tor pursuant to the Urban Property Pro¬ 
tection and Reinsurance Act of 1968. 

<b) The Plan must specify the geo¬ 
graphic area of coverage. If the entire 
State is not designated as the area of 
coverage, the Plan must specify—by 
name, by population size, or by class— 
the political subdivisions and other areas 
eligible under the Plan. The area of cov¬ 
erage may not be limited to communities 
which have a blighted or deteriorating 
area or an area approved by the Secre¬ 
tary for an urban renewal project. 

g 1903.4 Ittftpmion under llie Plan. 

(a) The Plan must designate an in¬ 
spection facility, which may also operate 
as a placement facility If that Is desired. 

<b) Any owner of an eligible property 
witliin an area covered imder the Plan 
is entitled to obtain an inspection. The 
Plan must require that there will be an 
inspection of any eligible risk which Is 
submitted to a placement facility or to 
a participating insurer, before such in¬ 
surer may deny coverage or write cover¬ 
age at surcharged rates. The Plan may 
not require ns a precondition for obtain¬ 
ing an inspection that the property owner 
make a showing or certification that he 
has been unable to obtain Insurance on 
tiie regular market. 

(c) The Plan must provide that inspec¬ 
tions may be requested by the property 
owner or his representative, the insurer, 
or the insurance agent, broker, or other 
producer. The Plan must also provide 
that the request for an inspection need 


not be in writing, although it ean pro¬ 
vide for the transcribing of the pertinent 
information on a form. 

(d) An inspection under the Plan must 
be without cost to the property owner. 
Payment of a premium deposit may not 
be required as a precondition to inspec¬ 
tion. However, the Plan may provide for 
a property owner, at his option, to elect 
to pay a premium deposit at the time of 
application, rather than upon or subse¬ 
quent to the operative date of a deemer 
or binder provision. 

<e) The Plan may not require the pres¬ 
ence of the owner of the building for a 
tenant to obtain an inspection, but the 
inspection facility must be provided ac¬ 
cess to the relevant portions of the prop¬ 
erty for which insurance is sought. 

if) After the inspection, the inspection 
facility shall promptly (the Plan must 
specify the number of days) send a copy 
of the Inspection report to the insurer, 
placement facility, pool, or other orga¬ 
nization which handles the placement of 
insurance under the Plan. The Plan must 
provide that the person requesting the 
inspection may designate a particular in¬ 
surer he wishes to consider his applica¬ 
tion for Insurance. (This is not to be con¬ 
strued to mean that such person has any 
right to designate the insurer once the 
risk is referred to the placement facility.) 

8 1905.5 Placement facility and pro* 

gram. 

(a) The placement program may take 
any of a variety of forms; for example, it 
may involve a direct writing pool, or an 
assigned risk facility, or a reinsurance 
pool or association, or combinations of 
these. 

<b) The Plan must Include an all-in¬ 
dustry placement facility doing business 
with every Insurer participating in the 
Plan and provide that the facility will 
perform the following functions for prop¬ 
erties meeting reasonable underwriting 
standards: 

(1) Upon request by or on behalf of a 
property owner requesting an inspection 
under the Plan, distribute unplaced risks 
involved equitably among the insurers 
with wtiich it does business; and 

(2) Place insurance up to the full in¬ 
surable value of the risk to be insured 
with one or more insurers with which tt 
is doing business, except to the extent 
that deductibles, percentage participa¬ 
tion clauses, and other underwriting de¬ 
vices arc employed to meet special prob¬ 
lems of Insurability. In the case of very 
large risks (e.g., those whose full insur¬ 
able value exceeds $1,500,000), the Pis® 
must provide that the placement facility 
will undertake the responsibility for 
seeking to place the excess portion. 

(c) An assigned risk placemen: pro¬ 
gram may provide for preestablL c hcd cri¬ 
teria and limitations as to the dJstnHP 
tion of referrals to insurers, such ns tne 
following: 

(X) Distribution of habitation*! an® 
commercial risks on the basis of the in¬ 
surer’s proportionate share of the as 8 *®* 
gate premiums written for each category 
by ail insurers in the Plan; 
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.2* Permitting an Insurer to avoid re¬ 
ceiving referrals of classes of applica¬ 
tions cither (1) In a line of property In¬ 
surance or <tl> In a geographic area 
covered by the Plan on the basis of spe¬ 
cific criteria demonstrating the inability 
of the Insurer to service a particular line 
or geographic area; 

<3» Permitting an Insurer to decline 
referral of an acceptable risk on the 
taws of overilning.*' but the overlinlng 
criteria must be set forth in the Plan: 
and 

< 4 ) Permitting an insurer to place 
limits on the liability It la willing to ac¬ 
cept by assignment, subject to a specified 
minimum liability per risk, and the Plan 
mav establish a maximum limit on lia¬ 
bility to be placed by assignment on a 
single property. 

<d) An Insurer (such as a new com¬ 
pany or a specialty writer! which has 
not previously written covered lines of 
property insurance may be permitted to 
participate in the Plan, according to such 
criteria as the State Insurance authority 
may approve. For example, such an in¬ 
surer might participate in a direct-writ¬ 
ing or reinsurance pool on the basis of a 
special financial contribution formula 
designed to compensate for Inability to 
handle assigned risks under another 
part of the Plan. Similarly, a surplus 
lines writer, whether licensed to do busi¬ 
ness In the State or not, may be permit¬ 
ted to participate. However, Federal riot 
reinMirancc will be offered only to those 
insurers which have direct writings in 
one or more lines of essential property 
Insurance and which are risk-bearing or 
potentially risk-bearing members of any 
pool organized under the Plan, as certi¬ 
fied by the State insurance authority. 

S 190.1.6 IMiimm nt rrqtiirrmrnt*. 


<a> Any insurer or direct-writing pool 
to which a risk is referred by the Inspec¬ 
tion facility or an assigned risk place- 
moot facility will complete an action 
report and return it promptly to the 
Inspection or placement facility (within 
• specified number of days?. The action 
report will indicate: 

(1) The amount of coverage that the 
Insurer agrees to write and. if the cover- 
ige is with a surcharge (including any 
condition charge), the amount of such 
surcharges and the improvements needed 
for coverage at a lower surcharged rate 
»nd at an unsure barged rate; 

(2) The amount of coverage the in¬ 
surer agrees to write if specified iinprove- 
ownU are made; or 

<3) That the insurer declines to write 
*)« coverage because it does not meet 
reasonable underwriting standards, in 
*mich case it will also state the specific 
^formation from the Inspection report 
we other sources which constitutes the 
****** for this determination. 

^ sson able underwriting stand- 
must be relevant to the perils sought 
ue insured against. For example, they 
include: 

condition of the prop- 
/jy. however, the mere fact that a 
butM^ does not satisfy all current 
to £*2? c °2 e specifications would not. 
uself, suffice; 


<2> The property's present use, such 
as extended vacancy (other than for re¬ 
habilitation purposes) or the illegal 
storage of flammable materials: or 

(3) Otiicr specific characteristics of 
ownership, condition, occupancy, or 
maintenance which are violative of pub¬ 
lic policy and result in increased exposure 
to loss. 

(c) In the event that a risk is de¬ 
clined on the basis that It does not meet 
reasonable underwriting standards, or 
that the coverage will be written on con¬ 
dition that the property be Improved, 
the insurer or direct-wr!ting pool shall 
promptly < within a specified number of 
days) send copies of the inspection and 
action reports to the property owner and 
State insurance authority advising the 
property owner of the appeal procedures 
available to him, including rights of ap¬ 
peal to the State Insurance authority 
under applicable State law. Appeal pro¬ 
cedures within the Plan must provide for 
prompt handling. 

<d) If an Insurer or pool agrees to 
write the coverage, it shall be written 
promptly (within a specified number of 
days after request for coverage), and the 
policy or binder shall be delivered to the 
property owmer upon payment of the 
premium. 

§ 1903.7 C-onrrMillion or nonrrnrwal of 
ri»k«. 

The Plan must require participating 
Insurers to give any policyholder reason¬ 
able notice (a specified number of days) 
prior to cancellation or nonrenewal of 
any risk eligible under the Plan (except 
in the case of nonpayment of premiums, 
evidence of incendiarism, or misrepre¬ 
sentation), to allow ample time for on 
application for new coverage to be pro¬ 
vided under the Plan, and insurers shall 
explain the procedure for making appli¬ 
cation under the Plan in or writh the 
notice of cancellation or nonrenewaL 
The length of the notice period will de¬ 
pend upon the4>urticular Plan. It is ex¬ 
pected that no policyholder will be with¬ 
out coverage following a cancellation or 
nonrenewal due solely to delays in in¬ 
specting and placing the risk and the 
Plan must set forth the manner In which 
the objective of maximum possible con¬ 
tinuity of coverage is to be accomplished. 
Binding coverage immediately subject to 
inspection would accomplish this and is 
encouraged. 

§ 1903.0 ( AMliiiK ami roport*. 

(a» The Plan must proride for the 
separate coding of policies written pursu¬ 
ant to the Plan. 

(b) The Plan must provide that the 
inspection facility shall submit to the 
State Insurance authority and the Ad¬ 
ministrator periodic reports setting forth 
the number of requests for inspection, 
the number of risks Inspected, and the 
results of referrals by the facility, in¬ 
cluding by individual insurer the number 
of risks accepted, the number of risks 
conditionally accepted and re Inspections 
made, the number of risks declined, and 
such other information as the State in¬ 
surance authority or the Administrator 
may require. 


§ 1903.9 Cooperation of agentf. 

The Plan must provide for full coop¬ 
eration by and with all agents and 
brokers licensed to write property lines 
in the State. 

§ 1903.10 Public education program. 

The Plan must provide for a continuing 
public education program by participat¬ 
ing insurers, agents, and brokers to assure 
that the Pian receives adequate public 
attention. For example, a brochure or 
other publication should be made widely 
available for distribution through all 
agents, brokers, and other producers. 
Such a publication could be included by 
participating insurers, agents, and bro¬ 
kers with each notice of cancellation or 
nonrenewai to provide policyholders with 
the required information on the place¬ 
ment of insurance under the Plan. 

§ 1903.1 I Approval ant! eupcrri.Mon of 
the Plan. 

The Plan must evidence that it has 
been approved by. and is to be admin¬ 
istered under the supervision of, the State 
insurance authority. 

Subpart B—Additional Criteria 

$ 1903.12 Vandalism and malicloun mis¬ 
chief coverage. 

(a) The Administrator hereby desig¬ 
nates vandalism and malicious miscliief 
coverage as essential property insurance 
within the meaning of see. 1203(aM2) 
and of Part A (12 UB.C. I749bbb-2(a> 
(2) and 1749bbb-3-6> of the Act. 

(b) Each State Insurance authority 
shall take the necessary action to require 
the provision of such coverage through 
the FAIR Plan placement facility to eli¬ 
gible risks on and after July 1. 1970, and 
shall send to the Administrator a copy 
of the order or directive implementing 
this 5 1905.12. 

(c) This section 1905.12 shall not apply 
(1) in any State where the State insur¬ 
ance authority certifies by July 1. 1970, 
that the availability of vandalism and 
malicious mischief Insurance in the 
normal market is fully adequate to meet 
the demand for such coverage, and that 
such adequate market availability also 
extends to properties which obtain fire 
and extended coverage under the Plan, 
or (2) prior to the close of the first full 
regular session of the appropriate State 
legislative body following the effective 
date of this 5 1905.12 in any State where 
the offering of vandalism and malicious 
mischief coverage under the Plan would 
be contrary to existing State law. 

8 1903.13 Arre»»ibU2ly of FAIR Plan 
fftrililic*. 

In addition to the public education 
program required by § 1905.10. the Plan 
shall make its inspection and placement 
facilities readily available and directly 
accessible to the general public by pro- 
riding a central source of information on 
the services it provides and on the man¬ 
ner of application. To assure the public’s 
access to such Information, the telephone 
Information number of the Plan shall 
be listed alphabetically <a> under “PAIR 
Plan’* in the white sections and <b> 
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under "Insurance” In the classified sec¬ 
tions of the telephone directories of each 
city in which these facilities maintain an 
office. 

§ 1905.14 Dwmrr or binder require¬ 
ment. 

(a) Each Plan shall contain either a 
deem or or binder provision in order to 
prevent lapses of insurance coverage for 
risks eligible under the Plan before cov¬ 
erage has been provided or declined 
under the Plan. A Plan may contain both 
a deemer and a binder provision. 

<b> Plans which adopt a deemer pro¬ 
vision shall provide that eligible risks 
are automatically deemed eligible for 
coverage If, through no fault of the prop¬ 
erty owner, coverage has not been pro¬ 
vided or declined within 20 calendar days 
after the date the request for inspection 
was received, and the property owner, at 
the time of requesting the inspection or 
at any time prior to the receipt of an 
inspection report indicating that the 
property is unlnsurable, pays either the 
annual premium or the portion thereof 
appropriate for the period of time for 
which the coverage is provided. The pe¬ 
riod of coverage provided under any such 
deemer provision shall not be less than 
the time required to complete the inspec¬ 
tion and to fully process any related ap¬ 
plication for insurance submitted by the 
property owner in the ordinary course of 
business either directly to the placement 
facility or first to a designated Insurer 
and thereafter to the placement facility 
if necessary. 

(c) Plans which adopt only a binder 
provision shall provide that property 
owners may apply for and obtain cover¬ 
age for eligible risks through the in¬ 
spection or placement facility, as appro¬ 
priate, either at the time of requesting 
the inspection or at any time prior to the 
receipt of an Inspection report indicat¬ 
ing that the property is unlnsurable. The 
Plan, at its option, may also provide that 
coverage under the binder shall be ex¬ 
tended for a sufficient period of time, 
after receipt of an unfavorable Inspec¬ 
tion report, to enable the property owner 
to bring the property up to insurable 
standards, but during the period of such 
rehabilitation reasonable surcharges 
may be added to the normal premium 
rates otherwise applicable to such prop¬ 
erty. 

(d> Coverage provided under the 
deemer or binder provisions of the Plan 
shall be at the normal rates for the 
class of property to be insured, exclu¬ 
sive of any surcharge, but shall be sub¬ 
ject to an appropriate premium adjust¬ 
ment. if necessary, after the property has 
been inspected. 

§ 1905.15 Notice of raiu'cllnlinn or non* 
renewal* 

<a> Each Plan shall require its partici¬ 
pating insurers to give, and each such 
insurer shall give, property owners no 
less than 30 days actual prior notice of 
a cancellation or nonrenewal of coverage 
on any eligible risk, whether or not such 
risk is then insured under the Plan, in 
order to allow the property owner af- 
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fected sufficient time to apply for an in¬ 
spection and to obtain coverage under 
the Plan if necessary. 

<b) Except where the property owner 
receives actual and timely notice of can¬ 
cellation or nonrenewal in accordance 
with paragraph (a) of this section, no 
Insurer shall be excused from the notice 
requirement of this section by reason of 
the fact that notices of cancellation or 
nonrencwal of its policies are normally 
dispatched by its independent agents or 
brokers. 

<c) For the purposes of this section, 
the term cancellation or nonrcnewal 
shall include both reductions and adverse 
modifications in coverage Initiated by the 
insurer and refusals by any independent 
agent to renew any expiring coverage in 
any line of essential property insurance 
previously provided to the property 
owner by the participating insurer. 

<d) This ! 1905.15 shall not apply prior 
to the close of the first full regular ses¬ 
sion of the appropriate State legislative 
body following the effective date of such 
section in any State where its implemen¬ 
tation would be contrary to existing 
State law. 

§ 191)5.16 Prohibition of nulomatir rr- 
in«pfrtionii. 

In order to avoid unduly increasing 
the costs of the program, no Plan shall 
henceforth permit the annual or routine 
relnspectlon of eligible risks for which 
coverage has been previously obtained 
under the Plan. Once an eligible risk has 
been Inspected and found insurable, the 
Plan may permit its reinspection only 
<a> upon request of the property owner. 
<b> for the purpose of determining 
whether to eliminate surcharges, (c) on 
a limited basis for statistical purposes. 
<d> upon change in type of occupancy. 
<e> upon a reasonable periodic schedule 
of not more often than once every 3 
years, or (f) for cause upon information 
or w’ell-founded belief that the property 
has subsequently become unlnsurable. 

£ 1905.17 l.imitnlion on Mirrlifirgr^. 

No surcharge sliall be made on any 
risk unless it is based upon an appro¬ 
priate, objective, and identifiable physi¬ 
cal condition of the property, as disclosed 
by an inspection and specified in nn 
inspection report. * 

§ 1905.18 Impurti.il M'lnlimi of ml- 
JllflffV* 

fa) No Plan or placement facility shall 
discriminate by providing for the pri¬ 
mary use or services, or for the preferen¬ 
tial treatment, of any adjuster to the ex¬ 
clusion. detriment, or disadvantage of 
any other adjuster of equal or equivalent 
professional qualifications in any formal 
or informal arrangements made or pro¬ 
mulgated for the adjustment of any in¬ 
sured losses under policies or contracts of 
insurance issued under the Plan. 

<b) This $ 1905.18 shall not be con¬ 
strued to prohibit the impartial appoint¬ 
ment of a supervisory adjuster with 
respect to any individual loss directly In¬ 
sured by three or more insurers, nor to 
prohibit any Plan from obtaining the 
services of qualified loss adjusters at the 


lowest administrative cost for a reason* 
able period of time by the adoption of an 
impartial and periodic public blddii* 
procedure. 

§ 1905.19 Quarterly report* In pUr*. 
men! facility* 

<*) Each placement facility under the 
Plan shall furnish to the Administrator 
not later than 90 days after the close of 
Us fiscal year a comprehensive report on 
its operations during the year The first 
such report shall bo due on or before 
April 30, 1970. for its most recent full 
year. The report shall include any 
printed or published report unde; die 
Plan, together with such additional in- 
formation for the year as may be re¬ 
quired on Form HUD-1003, State FAIR 
Plan Report, which shall be included 
with and made part of the facility's 
report. 

*b> Each placement facility under the 
Plan shall also, commencing with the 
quarter beginning January 1. 197o pro- 
vide the Administrator with quarter- 
annual reports of its current operations 
on Form HUD-1603, which the Adminis¬ 
trator shall furnish to the facility Such 
reports shall be due not later than 90 
days after the end of each quarto? 

§ 1905.20 of insurer*. 

Each State insurance authority undo 
whose jurisdiction a Plan has been put 
into operation shall notify the Admin¬ 
istrator as soon as practicable after I 
May 1 of each year of the names uf all in¬ 
surers which are fully participating <on 
a risk-bearing basis > in the FAIR Phn 
of such State on such date in accordance 
with the conditions of the Standard 
Reinsurance Contract as set forth in 
9 1900.35 

£ 1905.21 Minimum definition of urluMt 
urra». 

<a» The term "urban area ' foi the 
purposes of minimum geographic cover¬ 
age under the Plan shad include • I * 
incorporated places regardless of size. 
all unincorporated places of 2.500 inhabi¬ 
tants or more which have been deter¬ 
mined to be part of the urban population 
by the Federal Bureau of the Census and 
<3> all Standard Metropolitan Statistical 
Areas as designated by the Federal Bu¬ 
reau of the Budget and published and 
revised from time to time 

ib> Tliis I 1005.21 shall not apply 
prior to the close of the first full regular 
session of the appropriate State illa¬ 
tive body following the effective date ^ 
such section in any State where it* i®* 
plementation would be contrary to exit¬ 
ing State law . 

$ 1905.22 Notification of rluner* «• 
Plan*. 

Each State insurance authority under 
whose jurisdiction a Plan has been P® 
into operation shall keep the Adminis¬ 
trator fully and currently Informed « 
any modifications or changes in the o • 
ganizatlon or operation of the Plan ® 
his State, whether or not such change* 
directly affect the availability of cover¬ 
age under the Plan, 
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§ 1903.23 Waiver of rffulntionn. 

In accordance with section 1214(b) of 
ibe Act <12 U.S.C. 1749bbb-6ib>>. the 
Administrator may waive compliance 
with one or more provisions of this part 
with respect to any State if the State 
insurance authority certifies that com¬ 
pliance Is unnecessary or inadvisable un¬ 
der local conditions or State law and the 
Administrator concurs In such 
certification. 

Effective dates . Sections 1905.12 
through 1905.15 and 4 1906.21 shall be 
effective on July 1. 1970. All other sec¬ 
tions of this part shall be effective upon 

publication. 

CflAJILES W. WlECKING. 

Acting Federal 
Insurance Administrator. 

(PR. Doc. 70-4283; Filed, Apr. 8. 1970; 

8:46 *.m.| 


DEPARTMENT OF 
TRANSPORTATION 

Coast Guard 
! 33 CFR Part 117 1 

1CGFR 70-34| 

DRAWBRIDGE OPERATION 
REGULATIONS 

Notice of Proposed Rule Making 


1. Notice is hereby given that the Com¬ 
mandant, U.S. Coast Guard under 
authority of section 5. 28 Stat. 362. as 
amended <33 U.S.C. 499), section 6(g) (2> 
of the Department of Transportation 
Act <49 VS.C. 1655(g)(2) and 49 CFR 
116(c) (5)) Is considering a request by 
the Massachusetts Department of Public 
Works to revise the special operation 
regulations for the Granite Avenue high¬ 
way bridge across the Neponset River be¬ 
tween Boston and Milton, Mass. 

3. Accordingly, It Is propdfced to revise 
I117.75<f>(l) to read as follows; 

1 117.75 !lo«ton llarlior. Mam., mill nd- 
inmit *<itrrv; bridge*. 


• • • • • 

ilHlf Neponset River . the New York , 
2® Haven, and Hart lord Railroad 
jfrWpr and Neponset Avenue highway 
ondge. From November 1 through 
April 30 between the hours of 10 p.m. and 
5 am. 24 hours* advance notice is 

required. 

Granite Avenue highway bridge. 
rrom November 1 through April 30 be¬ 
tween the hours of 4 pju. and 8 a.m. 24 
noun* advance notice is required. 


Persons may participate 
‘ 11x11 Pmponed rule making by submit 
r^J* r lten data » ****** arguments, o 
foments as they may desire on or be 
30 * 1970 - AU submission 
rwiJSr mad * 1° writing to the Com 
** Coast Guard District. J. F 
C Buildin «. Govemmen 
Boston, Mass. 02203. 


4. It is requested that each submis¬ 
sion state the subject to which it is 
directed, the specific wording recom¬ 
mended: the reason for any recom¬ 
mended change, and the name, address, 
and firm or organization, if any, of the 
person making the submission. 

5. Each communication received with¬ 
in the time specified will be fully con¬ 
sidered and evaluated before final ac¬ 
tion is taken on the proposal in this 
document. This proposal may be changed 
in light of the comments received. Copies 
of all written communications received 
will be available for examination by in¬ 
terested persons at the office of the Com¬ 
mander. 1st Coast Guard District. 

6. After the time set for the submis¬ 
sion of comments by the interested par¬ 
ties, the Commander, 1st Coast Ouard 
District, will forward the record, includ¬ 
ing all written submissions, and his 
recommendations with respect to the 
proposals and the submissions, to the 
Commandant. U.S. Coast Guard. Wash¬ 
ington, D.C. The Commandant will there¬ 
after make a final determination with 
respect to these proposals. 

Dated: April 2. 1970 

W. J. Smith, 

Admiral , US. Coast Guard . 

Commandant. 

[P.H. Doc. 70-4333; Filed, Apr. 8. 1970; 

8:49 n.rn | 


Federal Aviation Administration 
C 14 CFR Part 145 1 

(Docket No. 10182; Notice 70 I0| 

REPAIR STATIONS 

Proposed Equipment and Material 
Requirements for Radio Rated Re¬ 
pair Stations 

Correction 

In F.R. Doc. 70-3047 appearing at page 
4523 in the issue for Friday, March 13, 
1970. the 10th complete paragraph in the 
third column on page 4524 should read: 

Determine operational condition of radio 
equipment Installed in aircraft by using ap¬ 
propriate portable teat apparatus. 


Hazardous Materials Regulations 
Board 

[ 49 CFR Part 173 1 

(Docket No. HM-44; Notice No. 70-61 

TRANSPORTATION OF HAZARDOUS 
MATERIALS 

Parathion and Methyl Parathion In 
Tank Cars 

The Hazardous Materials Regulations 
Board Is considering amending ft 173.358 
<a) of the Department's hazardous 
materials regulations to authorize ship¬ 
ments of parathion and methyl para¬ 
thion in specification 105A300W Unk 
cars. 

This proposal is based on a petition 
submitted by the Bureau of Explosives 


of the Association of American Railroads 
at the request of the Manufacturing 
Chemists' Association. Over the past sev¬ 
eral years tank car shipments of these 
class B poisonous liquids have been con¬ 
ducted under special permit provisions. 
No reports of adverse experience relative 
to shipments made under the terms of 
these special permits have been received 
by the Department. 

Precedent for the use of 105A300W 
tank cars for the transportation of liquid 
organic phosphate compounds was es¬ 
tablished in 1964 when this type tank 
car was prescribed for liquid organic 
phosphate compound mixtures, noa.. 
In 49 CFR 173.359(a). Specification 
105A300W tank car tanks are Insulated 
and are designed primarily for the trans¬ 
portation of liquefied compressed gases. 
These tanks arc pressure vessels having 
a test pressure of 300 p.s.i. and a mini¬ 
mum burst pressure of 2.5 times test 
pressure. It is the Board's opinion that 
this type of tank car is equal to or greater 
in strength and efficiency than certain 
types of tank cars prescribed, and proven 
to be satisfactory for, class B poisonous 
liquids, n-oa., in f 173 346 of the regula¬ 
tions. Outstanding special permits limit 
the capacity of tank cars to a maximum 
of 12,000 gallons for shipments of these 
materials. The Board intends to con¬ 
tinue this limitation. 

In consideration of the foregoing, it U 
proposed to add subparagraph (a) (11) 
in ft 173.358 to re3d as follows: 

g 173.358 llrxartliyl lrlrapho*phatr, 
tnrllitl parutliion, organic phosphate 
compound, n. 0 . 9 ., parathion, Ictrn- 
rthyl Hitliio pyrophosphate. nnd tetra¬ 
ethyl pyrophosphate. liquid. 

(a) • • • 

(U> Spec. 105A300W (15 179.100. 

179.101). Tank cars. Authorized for para¬ 
thion and methyl parathion only. The 
nominal water capacity of a tank car 
must not exceed 12,000 gallons. 

Interested persons are invited to give 
their view’s on this proposal. Communi¬ 
cations should identify the docket num¬ 
ber and be .submitted in duplicate to the 
Secretary. Hazardous Materials Regula¬ 
tions Board. Department of Transporta¬ 
tion. 400 Sixth Street SW., Washington. 
D.C. 20590. Communications received on 
or before May 19.1970 will be considered 
before final action is token on the pro¬ 
posal. All comments received will be 
available for examination by Interested 
persons at the Office of the Secretary. 
Hazardous Materials Regulations Board 
both before and after the closing date 
for comments. 

This proposal is made under the au¬ 
thority of sections 831-835 of title 18 
United States Code, and section 9 of the 
Department of Transportation Act <49 
U.S.C. 1657). 

Issued in Washington. D.C.. on April 3. 
1970. 

R. N. Whitman, 
Administrator . 

Federal Railroad Administration. 

(PR. Doc. 70-4359; Piled. Apr. 8. 1970: 

8:61 a m | 
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Office of Pipeline Safety 
[ 49 CFR Part 192 ] 

(Notice* 70-1 A. 70-2A; Docket Noe. OPS 3A, 
3B) 

MINIMUM FEDERAL SAFETY STAND¬ 
ARDS FOR GAS PIPELINES 

Extension of Comment Period 

The Department of Transportation 
has issued a series of eight notices of pro¬ 
posed rulemaking which together pro¬ 
pose the comprehensive minimum Fed¬ 
eral safety standards for gas pipeline 
facilities and for the transportation of 
gas required by section 3(b) of the Nat¬ 
ural Gas Pipeline Safety Act of 1968. 


Each notice, with the exception of the 
first, contains a date for submission of 
comments. When these comment periods 
were established, a period of overlap was 
provided in order that all the proposals 
would be available for review before the 
first comments were due. 

The last notice of the series is being 
issued today. 8ince comments on Notice 
70-1 are due on April 13, 1970, and com¬ 
ments on Notice 70-2 are due April 20, 
1970, it appears that the period of over¬ 
lap will not be adequate. Therefore the 
comment periods for these two notices 
are being extended until April 27.1970. 

For the convenience of comm enters 
the following is a list of the entire series 
of notices with the applicable closing date 
for comments. 


Not tat Docket 


TIUe 


Fxdjumi. Comxnmti 
Remstkii due by— 
publication 


«*-3 OP8-3,. 

70-1 or8-JA.... 
70-2 OPS 3B„... 
70-3 OPS-3C.... 
70-4 OPR 3D.... 

70-3 O PS-JR_ 

70 6 OP8-3F-... 
70-7 OPS-30.... 


Minimum F<dfral SaMy Standards.34FRIM94... Not. 21,I9W 

Welding and Olhrr Joining of Pipe Coanponent*.&SFRIU2.Apr. 27, IffTO 

(imrrmi Construction RcquirraiMita.3AKK3237.Apr 27,1070 

Custom«t§ Matrrv, Servlet Regulator* and Service Liner . 36PR4&M May A 1070 

Claw Location... . MFRfiOl* . May 11.1070 

Operation and Maintenance.3SFR34K?. May 13,1070 

Testing and Upratlng.33FR..May 25.1070 

Pip* and Component Design ......33FR............. May 25,1070 


This notice Is issued under the au¬ 
thority of the Natural Gas Pipeline 
Safety Act of 1968 <49 U.8.C. section 
1671 et seq.). Part 1 of the Regulations 
of the Office of the Secretary of Trans¬ 
portation <49 CFR Part 1). and the dele¬ 
gation of authority to the Director. Office 
of Pipeline Safety, dated November fl. 
1968 <33 PR. 16468). 

Issued In Washington. D.C., on April 
30. 1970. 

W. C. Jenninos, 

Acting Director, 
Office of Pipeline Safety . 

(F.R Doc. 70-4343; Filed. Apr 8. 1970; 

8:60 am ) 

FEDERAL COMMUNICATIONS 
COMMISSION 

[47 CFR Part 641 

(Docket No. 16079; FCC 70-338| 

INTERDEPENDENCE OF COMPUTER 

AND COMMUNICATION SERVICES 

AND FACILITIES 

Notice of Proposed Rule Making 

In the matter of regulatory anc policy 
problems presented by the interdepend¬ 
ence of computer and communication 
sendees and facilities. 

1. Notice of proposed rule making in 
the above-entitled matter Is hereby 
given. 

2. The purpose of this notice is to af¬ 
ford interested persons an opportunity 
to comment on the tentative decision of 
the Commission < Appendix A hereto) In 
the Computer Inquiry. Docket No. 16979, 
and on proposed rules to Implement the 
policies set forth therein. 


3. In the tentative decision the Com¬ 
mission is proposing to establish a policy 
that communications common carriers, 
subject to our Jurisdiction, should not 
engage directly In the sale of data 
processing services, but that such 
carriers, other than the Bell System 
companies, may Indirectly engage In 
such services through separate corporate 
entities subject to certain requirements 
and safeguards. An exemption would be 
provided, however, for smaller com¬ 
panies. 

4. We propose to amend Part 64 of our 
rules to add a new section 64.702 which 
will serve as an initial step toward Im¬ 
plementing the recommended policy in 
this area. Specifically, the proposed new’ 
section 64.702 would prohibit common 
carriers, subject to our jurisdiction, from 
engaging directly or Indirectly in data 
processing services, except that carriers 
other than the Bell System companies 
may do so through separate corporate en¬ 
tities maintaining separate books, op¬ 
erating personnel, and facilities. The 
rule also would require each carrier to 
flic all contracts, agreements or arrange¬ 
ments that It has with such separate 
data processing corporations. It is con¬ 
templated that the rule w’ould be effec¬ 
tive 6 months after promulgation. 

6. This proposed addition to our rules 
Is issued pursuant to authority contained 
in sections 4 <1) and (J), 201<b>. 202(a), 
203(0, 211(b), 218, 219(b). 313(a) and 
403 of the Communications Act of 1934, 
as amended. 

6. Pursuant to applicable procedures 
set forth in 9 1.415 of the Commission’s 
rules, interested persons may file com¬ 
ments on the attached tentative decision 
of the Commission (Appendix A) and 
on the proposed rules set forth in Appen¬ 
dix B on or before May 13, 1970. Oral 
argument on the proposed rules and 
tentative decision will be scheduled by 


further order of the Commission Ail rel¬ 
evant and timely comments will be con¬ 
sidered by the Commission before final 
action is taken in this proceeding in 
reaching its decision in this proceeding 
the Commission may also take into ac¬ 
count other relevant information before 
it, in addition to the specific com menu 
invited by this Notice. 

7. In accordance with the provision* 
of 9 1419 of the Commission’s rules, an 
original and 14 copies of all statements, 
briefs or comments filed shall be fur¬ 
nished the Commission. 

Adopted: April 1, 1970. 

Released: April 3, 1970. 

Federal Communications 
Commission, 1 
i seal 1 Ben F. Waple, 

Secretary 

Appendix A 


(Docket No. 16979) 


Txntattvb Decision of the Commission 


A. Introduction. 1. This Inquiry wo* Initt- 
a ted November 10. 1966, to provide ft public 
forum for the examination, dUcuvi i, and 
resolution of ft number of regulatory tad 
policy questions that appeared to be emot¬ 
ing from the growing interdependence o! 
computers and communications services and 
facilities. 

2. We addressed ourselves initially to U* 
development of information regarding actual 
and potential computer uses of communica¬ 
tion facilities and services. We sought also to 
develop views and recommendations is to 
whether there Is any need for new or un¬ 
proved common carrier service offerings, or 
for revised rates, regulations, and practical 
of carriers to meet the emerging communi- 
cations requirements for the prodding of 
data; whether, and under what circum¬ 
stances. the rendition of data preceding and 
other computer services Involving the use oj 
communications facilities should be tm 
from, or subject to. Government regulation; 
whether, and under what conditions Uw 
entry into the provision of such computet 
services by common carriers and others re¬ 
quires regulatory control; and whether any 
measures are required to be taken by tl* 
computer Industry, communications commoe 
carriers, or the Government to protect th« 
privacy of data stored In computers and 
transmitted over communications facimiw 
Attachment A hereof sets forth the fvw 
text of the Hems of inquiry contained In oux 
Initial notice. 

3. In response to our initial noUoc of in¬ 

quiry. we received approximately 3.000 psg* 
of comments from 60 parties representing * 
broad cross-section of interests in both tw 
computer and comm uni cations fields. Attain¬ 
ment B lists these respondent? Following 
the submission of these Initial responses. 
March 5, 1908. we contracted with Stanforo 
Research Institute (SRI) for an lndepcnd*®* 
evaluation of the responses and the aiibnu*- 
slon of recommendations to the " 

slon with respect to the Issues specihed w 
the notice of inquiry. 8RI delivered It* 

to us In March 1969. in a series of seven rr* 
ports which were published and made **•-* 
able to all those who filed Initial respoo 


to our inquiry. 

4. On May I, 1969. we adopted arej*£ 
and further notice of inquiry. 17 Iw 
587 (hereinafter referred to as H rW 
port *). On July 24. 1969, our record h«r« 


1 Commissioner Johnson concurring k 
result; Commissioner H. Rex Lee ab^o • 
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fM dosed with the submission of comments 
directed to the SHI reports from 21 in¬ 
terested parties. Attachment C Identifies 
U>n*e respondents. 

5 It is clear from the comments submitted 
Oy respondents, os well ns those in the SHI 
reports, that the issues which raised basic 
concern in both the communications and 
computer industries are those which relate 
to the nature and extent of the regulatory 
jurisdiction and control which we intend to 
t ter else over the furnishing of data process¬ 
ing and communications services, or some 
combination thereof, by noncarrier data 
processing organisations and the furnishing 
of data processing services by communica¬ 
tion* common carriers. 

B. Adequacy of Rata and Services of Com¬ 
mon Carriers. 0. Before addressing these basic 
Issues In detail, we wish to note several other 
Important Issues raised In our notice of In¬ 
quiry which merit comment at this time In 
tight of our decialon to terminate this docket. 
The first Is whether existing common carrier 
rates, regulation* and practices are com¬ 
patible with the present and future needs 
of the computer industry (Item Q). The 
second concerns the need of the data process¬ 
ing industry for new common carrier tariff 
offerings or services (Item H). and the ade¬ 
quacy of the existing common carrier facil¬ 
ities in attempting to meet present-day need* 
(Item I). The third is whether any measures 
are required to be token by the computer 
Industry or common carriers, or both, to 
protect tho privacy of data stored In com¬ 
puters and transmitted over common carrier 
faculties (Item J). It is our purpose here 
to review briefly the progress that has already 
been made in the treatment of certain 
aspect* of these remaining Issues and to 
Indicate how we intend to deal further with 
them. 


7. With respect to the first of these issues, 
the adequacy of present tariff offerings of 
common carriers, and particularly the ques¬ 
tion of interconnection, was the subject of 
considerable comment from many computer 
respondents. We have already pointed out 
in our First Report that. In compliance with 
our decision in the Cnrterfone Case (In The 
Matter of Use of Corterfone Device In Message 
Toll Telephone Service, 13 FCC 2d 420, 
(1W8»; Petition for Reconsideration Denied, 
14 FCC 2d 571 (1068)). the telephone com¬ 
panies hsd filed tariff changes effective 
January 1. 1060, greatly liberalizing the pro¬ 
visions with respect to interconnection, and 
*hat Informal proceedings had been insti¬ 
tuted to consider and resolve the remaining 
Interconnection problems (First Report, 
wprm, paragraphs 2-12. at 580. 590). Since 
that time there have been further significant 
Mvelopments with respect to this matter, 
further liberalizations of the Interconnection 
provision* were made In the Wide Area Tele¬ 
phone (WATS), Private Line and TWX 
following the filing of the January 1, 
‘ revisions. Formal hearings arc 

^ on the question of whether 

jadiuona! interconnection revision* should 
P*®t*de in the TWX interconnection tariff 
(Pack et fcc No. 18718). Informal con- 
rrence* under Commission auspice* are 
Pj°^«Ung on various nontechnical aspect* 
» interconnection tariff*. In addition, 
^ National Academy of Science* Is making 
» *w<iy for us and will report its recom- 
mrndatloti* as to the technical feasibility 
* rurther tariff changes proposed by the 
°^°puLcr industry to enable it to make a 
Vim * ffecUvo UAC of common carrier 


• A* Iff®/ data processing respondents 

* •ais Inquiry also emphasized the need 
nod t ort * r » lower-rate, minimum pe- 
u "J permit a more economical transznts- 

volumes of which can be 
•knitted In short bursts measured In sec¬ 


onds. We recognized this concern In our First 
Report (supra, paragraph 13. at 590 ) and 
called attention to certain steps then under 
way by the telephone companies to experi¬ 
ment with a rate structure in certain limited 
geographical areas that would feature a 1- 
minuto. rather than a 3-minute, minimum 
rate period for the use of the switched tele¬ 
phone network. Since our First Report. 
A.T. At T. has token a first step in this direc¬ 
tion by filing revised tariffs, effective Janu¬ 
ary 1. 1970, which offer a low 1-minute mini¬ 
mum rate service on a regular and nation¬ 
wide basis, between the hours of 12 midnight 
and 8 a.m This service offering provides a 
lower rate for message toll service which can 
be used for tho transmission of data over the 
switched telephone network. Also, since our 
First Report, the Commission has Issued a 
significant decision In which a new carrier. 
Microwave Communications, Inc., was per¬ 
mitted to enter the field of Intercity long 
distance service between Chicago and St. 
Louis for the purpose, among others, of pro¬ 
viding the public a wider range of voice and 
data transmission services (Microwave Com¬ 
munications, Inc. (Docket FCC No. 16509 
et at.) 18 FCC 2d 953 (1969); PeUtlon for 
Reconsideration Denied. 21 FCC 2d 190 
(1970)) u Applications have since been filed 
by a number of other entitle* for license 
authority to enter the common carrier field 
to provide service. In part, to meet the as¬ 
serted needs of computer users. One such 
entity proposes a dedicated data transmis¬ 
sion switched network interconnecting 36 of 
our larger cities with the ultimate aim of 
providing customer-to-customer service in 
digital form (Datran proposal). There Is an 
Informal proposal by Microwave Communica¬ 
tions. Inc., pending before the Commission 
to interconnect existing specialized micro- 
wave common carriers In a nationwide net¬ 
work for the purpose, among others, of satis¬ 
fying the requirements of the educational 
community for low cost data transmission 
services. Proposals have also been advanced 
with respect to the possible use of communi¬ 
cations satellites for a low-cost business ori¬ 
ented nationwide communications network 
service. 

9. Our First Report also referred to the 
need stressed by respondents to our inlUAl 
inquiry for greater customer sharing of com¬ 
mon carrier facilities (First Report, supra, 
paragraph 14, at 590-591). We noted that the 
telephone companies had. after comment* 
were submitted, filed tariffs which permit 
sharing of private line circuits of voice grade 
or le**er bandwidth. More recently tariffs 
have been filed, on an experimental basis, 
offering a wideband private line service over 
certain high-capacity cable and radio routes 
of tho telephone companies In which the 
sharing by Joint users will be permitted on 
virtually an unlimited basis (A.T. Ac T.’s 
Series 11000). Tho aforementioned Microwave 
Communications, Inc., proposal for Intercity 
service between St. Louis and Chicago, also 
Includes sharing as a major feature thereof, 
as do the recently filed applications of Datran 
and other* referred to above. Removal of re¬ 
strictions on the customer sharing of Telpak 
private line services is also being currently 
considered by the Commission in Docket FCC 
No. 17457. 

10. It must be understood that the out¬ 
standing proposals for new common carrier 
services which are now pending before the 
Commission remain to be evaluated in ac¬ 
cordance with applicable statutory standards 
and regulatory policy. It is our view, however. 


»« The Commission’s MCI decision Is pend¬ 
ing on review in the U-8. Court of Appeals for 
the District of Columbia Circuit (American 
Telephone Ac Telegraph Co., et al. v. F.C.C., 
Case Noe 23959 and 23962). 


that all of the foregoing development sig¬ 
nify that since the Inception of this Inquiry. 
mAjor progress has been made and is contin¬ 
uing toward improved and more economical 
communications services for computer users. 
These developments also lead us to the con¬ 
clusion that the questions relating to Inter¬ 
connection or to the need for other Improved 
common carrier service offerings, regulations 
and practices to serve computer needs, can 
best be handled through rate, tariff and 
Licensing proceedings that are now pending 
or that may be initiated in the future, rather 
than through a continuation of our inquiry 
in this docket. 

11. With respect to the questions which 
have been raised by respondents regarding 
the adequacy of common coirler facilities 
and services to meet present and future com¬ 
munications needs of computer users, the 
specific nature and extent of such require¬ 
ment* are not clearly ascertainable from the 
Information available to us. This is largely 
because computer technology and Us com¬ 
mercial applications are developing with no 
fixed patterns at this time with the result 
that it is most difficult to project and quan¬ 
tify the communications requirement* of 
computer users. These are matters that the 
Commission Intends to monitor on a con¬ 
tinuous basis. It is important for this pur¬ 
pose that the Commission have a continuing 
Input from interested parties with respect to 
current requirements which are not being 
met adequately by the common carriers os 
well os with respect to anticipated require¬ 
ments for which the carriers should be plan¬ 
ning. Accordingly, we Intend to establish 
appropriate Informal procedures by which 
such Information may be received and re¬ 
viewed on a continuing and current basis by 
the Commission. Such procedures will be de¬ 
signed to afford interested parties the op¬ 
portunity to participate in a discussion and 
evaluation of present and future communi¬ 
cations requirements of computer users, the 
steps that are to be taken by carriers In order 
to respond to any such bona fide require¬ 
ments, and the actions, if any. the Commis¬ 
sion may be called upon to take In order to 
assure that the carriers ore properly 
responsive to such requirements. 

12. The third remaining issue concerns 
Itself with the privacy and security of data 
stored in computers that are interconnected 
with common carrier communications lines 
As indicated In our supplemental notice of 
Inquiry, we do not believe that the Com¬ 
mission’s concern Is coextensive with the 
entire range of problems which stem from the 
potential Invasion of privacy, where infor¬ 
mation can be stored and Illicitly retrieved 
from a computer, even though the storage 
and retrieval is achieved through communi¬ 
cations facilities (Supplemental Notice of 
Inquiry. 7 FCC 2d 19. paragraph 11, at 22 
(1967)). The privacy issue In Its broadest 
sense has numerous social and public policy 
implications which go well beyond the pale 
of our jurisdiction over communications and 
which have already been the subject of Con¬ 
gressional studies and hearings, as well as a 
matter of concern and analysis by social 
scientist*, lawyers, and computer engineers. 
In this connection, we note that the National 
Academy of Sciences is conducting an Inves¬ 
tigation of publlo and private data bonks to 
determine the magnitude of the threat to 
Individual privacy. 

13. The Commission, of course, does have 
a fixed and continuing responsibility with 
respect to the privacy and integrity of intel¬ 
ligence traversing the communications net¬ 
works of this country, as well as with the 
possible use of such facllltlee for unlawful 
purposes. As we indicated In our First Report, 
we intend to give further consideration to 
the need* which may exist in tilts area and 
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to the regulatory action* which may be re¬ 
quired. We Ohio recognired the need to obtain 
more Information regarding present and 
future needs and the technical, operational 
and economic Implication*, a* a basis for 
such further consideration. 

C. Regulation of Data Proceasing Services. 
14. We turn now to the two basic regula¬ 
tory and policy question* which remain to 
be resolved In this Inquiry. These question* 
require our determination of: 

(a) The nature and extent of the regu¬ 
latory jurisdiction to be applied to data 
processing services: and 

(b) Whether, under what circumstance*, 
and subject to what conditions or safe¬ 
guards. common carrier* should be permuted 
to engage in data processing. 

15. In our First Report, wc noted that be¬ 
fore these Issues could be resolved. It would 
be necessary to define as precisely as possible 
the terms we shall employ so that they could 
be understood and uniformly applied by all 
Interested parlies In this highly technical 
and rapidly growing industry, new terms, 
many of which may overlap in meaning, have 
proliferated. However useful these terms may 
be to the data processing community, or 
any segment thereof, we have concluded 
that, for our Immediate purposes, we need 
to establish definitions that are as free from 
ambiguity as language permits. The task of 
definition is no simple one. This Is because 
computers and communications have become 
so Interdependent and Interactive In the 
transmission tout processing of data that 
sharp delineation of these functions is 
hardly poaalble except In somewhat general¬ 
ised terms. Since our purpose is uniquely 
that of government regulation, we shall de¬ 
fine only those basic terms Indispensable to 
our objective of providing clarity and pre¬ 
cision of definition and application The spe¬ 
cific terms which we shall employ are set 
forth below with their respective definitions: 

(a) Data Processing—The use of a com¬ 
puter for the processing of information as 
distinguished from circuit or message - 
switching. •'Processing'* Involve* the use of 
the computer for operations which include. 
Inter alia, the functions of storing, retriev¬ 
ing. sorting, merging and calculating data, 
according to programed instructions. 

(b) Message-Switching — The computer- 
controlled transmission of messages, between 
two or more points, via communications fa¬ 
cilities. wherein the content of the message 
remains umUtcred.** 


” Message-switching should be distin¬ 
guished from circuit-switching notwith¬ 
standing the fact that both functions in¬ 
volve the Interconnection or transfer of elec¬ 
tric signals from one channel to another. 
Historically, circuit-switching, typified by 
the telephone Industry, involved a carrier's 
providing ita customer with exclusive use of 
an open channel for direct electrical con¬ 
nection between two or more points. 

Message-switching, typified by the tele¬ 
graph Industry, involved a carrier's trans¬ 
mission over its facilities of a customer's set 
message at a charge based upon the infor¬ 
mation sent Connection was Indirect In the 
sense that there occurred a temporary stor¬ 
age or delay of signals prior to forwarding 
the message to its ultimate destination. In 
effect. message-switching Is essentially a 
"store and forward* function with respect 
to predetermined information: clrcult- 
swlichlng. on the other hand, involves the 
establishment of a completed transmission 
path prior to the communication of any 
information. The computer, because of ita 
great speed, has so reduced time delay with 
respect to meeaage-swltchlng that historical 
distinction* In switching have become 
blurred. However, the role of the computer 
In circuit-switching still remains distinct 


(e) Local Data Processing Service—An of¬ 
fering of data processing wherein communi¬ 
cations facilities are not Involved in serving 
the customer. 

(d) Remote Access Data Processing Serv¬ 
ice—An offering of data processing wherein 
communications facilities, linking a central 
computer to remote customer terminals, 
provide a vehicle for the transmission of data 
between such computer and customer 
terminals. 

(e) Hybrid Service—An offering of service 
which combines Remote Access data proc¬ 
essing and message-twitching to form a 
single integrated service. 

1(5. With the foregoing definitions in mind, 
we shall revert now to the basic questions 
before us. namely, the nature and extent of 
the regulatory jurisdiction to be applied to 
data processing and the related Issue of 
whether, and under which circumstances, 
common carriers should be permitted to 
furnish data processing services. 

17. It la clear, and needs no elaboration 
or lengthy discussion here, that the Com¬ 
munications Act of 1934 confers compre¬ 
hensive powers upon the Commission to reg¬ 
ulate the rendition for hire of interstate 
and foreign communications services by wire 
and radio and all persons engaged In such 
services. Congress In 1034 acted in a field that 
was demonstrably both new and dynamic, 
and it therefore gave the Commission a com¬ 
prehensive mandate, with not niggardly but 
expansive powers. (U.S. v. Southwestern 
Cable Company. 303 U3. 157. 173 <1068).) 
Communications by wire or radio Is broadly 
defined In the Act to mean: 

•*• • • (T)he transmission of writing, 
signs, signals, pictures, and sounds of all 
kinds • • • between the points of origin 
and reception of such transmlwlon. includ¬ 
ing all Instrumentalities, facilities, appa¬ 
ratus. and services (among other things, the 
receipt, forwarding, and delivery of commu¬ 
nications) Incidental to such transmission." 
(47 U.8.C, f 153(a) (b).) 

As tho court pointed out In the Philadelphia 
Broadcasting Case: 

"Congress in passing the Communications 
Act of 1934 could not. of course, anticipate 
the variety and nature of methods of com¬ 
munication by wire or radio that would oome 
into existence in the decades u> come. In 
such a «lt nation, the expert agency entrusted 
with administration of a dynamic Industry 
U entitled to latitude in ooplng with new 
developments In that industry.'* (Philadel¬ 
phia Television Broadcasting Company v. 
FCC. 359 F. 24 282. 284 (DC. Cir. 1966).) 

18. Thus, the Commission was given the 
power to exercise regulatory Jurisdiction over 
communications facilities and services not 
In existence, or even anticipated, at the 
time the Communications Act of 1934 was 
enacted. On the other hand, we are not re¬ 
quired to assert and exercise such Jurisdic¬ 
tion merely because we might construe the 
activity as one which could be encompassed 
within the intent of the Communication* 
Act of 1934. Instead, os the court in Phila¬ 
delphia (supra) noted, as the expert agency 
we arc “entitled to latitude in coping with 
new developments** in the dynamic field of 


from that of a computer In message-switch¬ 
ing. Although Its serves as the ‘'control'* 
element in basic functions, in a circuit- 
switched network, the actual information 
flow U through a switching matrix—not the 
computer. In message-switching, any infor¬ 
mation transmuted from terminal paints 
must necessarily pass through and undergo 
some processing by the computer main¬ 
frame (See In the Blatter of The Western 
Union Telegraph Company. Tariff FCC No. 
251 Applicable to SiCOM Service. 11 FCC 2d 
1 (19€7)). 


communications. Consequently, we are 
titled to some leeway in chooelmr which 
Jurisdictional base and which reguiatwj 
tools will be most effective In advar.ring the 
Congressional objective"—the protection ef 
the public Interest (Philadelphio. supra.) 

19 It appears to us that In rearhicf » 
decision as to how we are to exercise oar 
discretion, we should look to the basic pur¬ 
pose of regulatory activity in the context of 
our general national policy, as »>!] as tba 
specific ntatutory guideline* given thb 
agency. In this country we rely upon the 
"free enterprise'* system with the maximus 
possible latitude for individual initiative to 
enter Into any given enterprise and compete 
for the available business Our nntltru-t Uim 
are designed to prevent restraint of \r*fc 
Government Intervention and regulation art 
limited to those areas where there is a mtu. 
r*l monopoly, where economies of scale t*« 
of such magnitude as to dictate the need for 
a regulated monopoly, cr where such other 
factors are present to require governments) 
intervention to protect, the public interns 
because a potential for unfair pracifcti 
exists. 


20. Applying these standards to the record 
before us we conclude that the offering o t 
data processing services is essentially com¬ 
petitive and that, except to the limited ex¬ 
tent hereinafter set forth, there I* no pubik 
interest requirement for regulation by Oo»- 
eminent of such activities. 


Thus, there is ample evidence that data 
preceding services of all kind* urc becomiaf 
available In Larger volume and thnt there an 
no natural or economic barriers to f/cc en:n 
Into the market for these services. The naa- 
ber of data processing bureaus, time Marini 
systems, and specialized information *err- 
lces Is steadily Increasing and there art on 
indications that any of these market* *r* 
threatened with monopolization. 

21. Competition among and between ihrx 
entities is active and growing because ot ih# 
varied service requirements of cu»tocx? 
prospects. It Is estimated that there are vMt 
than 800 service bureaus offering data per** 
e&fiing services through some 2,000 iTsaet 
offices. It Is also estimated that T *nfc* 
bureau annual sales to over 100.000 cu*u*affi 
exceed $800 million and will climb to III 
billion by 1073. In addition, it U estUngH* 
that more than 5,000 data processing com¬ 
panies have sold excess computer time and 
capacity on their systems, end over 1.W# 
banks have offered data processing j*rvk» 
to their customers, producing revenue* 

Ing from $158 million to $315 million ic- 
nually. For a relatively small capital in fo¬ 
ment, a service firm can be formed, compw 
equipment esn be leased, and pn gTamrn 
can be hired. The factors which marie the au* 
ferenoe between service bureau success w 
failure are imaginative Innovation. 
programing, and useful service fesxam 
rather than the size of the staff or tht ocas* 
puling installation. Orowing in slgn tfl«8w» 
also, arc the specialized subscript!'»» ,4,r 7*T 
wherein service bureaus cater to the psruw- 
lor needs of various segments of the bunas* 
world For example, legal, medic*!. cr*»* 
and atock quotation service offering* oy • 
processing organizations are growing tn mua 
ber and complexity. The Increasing popu¬ 
larity of time-sharing, wherein 
mote users can gain concurrent srcr^ito _ 
same central computer, offers a ^ 

significant economics In light of the fact ^ 
he need not purchase or lease hi* f fa 
tern In 1907, time-sharing constituted * * 
million market, rose to $180 milUon in ! ^ 
and Is projected by some to rise to ^ 
lion by 1973. The foregoing facts piu* 
existing and growing competition 
service bureaus supports the conclnuioi ^ 
the offering of data processing ®* nlc 
open to companies of all sizes 
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22 . In view of all of the foregoing evidence 
of an effective competitive situation, we tee 
no need to assert regulatory authority over 
data processing services whether or not such 
aerrice* employ communications facilities in 
order to link the terminals of the subscribers 
to centralized computers. We believe the 
market for these services will continue to 
burgeon and flourish best In the existing 
competitive environment. 

23 We expect the competitive environ¬ 
ment within which data processing services 
are now being offered to result In substantial 
public benefit by making available to the 
pubhe. at reasonable charges, a wider range 
of existing and new data processing services. 
We believe that these expectations will con¬ 
tinue to be realized in the free give-and-take 
of the market place without the need for, 
and possible burden of rules, regulation* and 
licensing requirements. However, if there 
should develop significant changes In the 
rtructure of the data processing industry, 
or. If abuses emerge which require the exer¬ 
cise of corrective action by the Commission, 
we shall not hesitate to re-examine the poli¬ 
cies set forth herein. 

D. Common Carriers and Data Processing. 
24 We turn now to the problems posed by 
the provision of data processing services by 
common carriers We have already concluded 
that so long as the data processing Industry 
continues to retain Its present competitive 
structure, such services should not be sub¬ 
let to common carrier regulation. This con¬ 
clusion hss a significant Impact on the major 
common carrier, the American Telephone 
and Telegraph Co. (AT. Sc T ). AT. Sc T and 
its affiliated companies are subject to a con¬ 
sent judgment which, with exceptions not 
applicable hereto, prohibits A.T. Sc T. and Its 
•Abated companies from engaging In any 
business other than the furnishing of reg¬ 
ulated common carrier services.* It follows 
then that these companies cannot furnish 
dsu processing services. Other than this we 
know ol no provision of law which prohibits 
or bars any other nonrcgulnted service sub¬ 
ject to certain safeguards.* To the contrary. 
our rules contemplate that other services 
«ay be furnished by such carriers and pre- 
•albe the methods of accounting for the 
ftpamng with respect to such services.' 

2ft We recognize, however, that the provl- 
of other services and. particularly data 
proofing services by common carriers, may 
five rise to critical problems of unfair com¬ 
petition and cross-subsidy. In fact, one of 
■ns msjor concerns raised by many respond - 
enu to our notice of Inquiry relates to the 
participation of communications common 
in the provision of data processing 
without essential protection against 
*2“ unfair competition These concerns 
««« from the potential of common carriers 
w Mibsidixe their data processing operations 
revenues and * resources available from 

• r regulated services thereby enabling 


United States v. Western Electric Co., Inc., 
American Telephone and Telegraph 
^wpjny. (consent Judgment). 13 RR 2143 : 
SJ! 7l.ll4 filed January 24. 

tW^D C N J. <S ee also par. 43 herein.) 

-Jr* *** fr om E William Henry, Chair- 
Federal Communications Commission. 
SubnJ jBm ** Roosevelt. Chairmen. 

SSI*® 1 ”** on Distribution. Select Com- 
^ n,t * Durtnesa. House of Repre- 
»*"S5« 6> 1904 (PCC *>>• No. 
*TWir^ Sewing Weat * rn Union "Flowers 

cam!!L communications common 

«©tu forTL ttl hc V* rni * departments or dlvi- 
COnduct of common carrier and 
the rw!? carrier activities must file with 
impplememe) 
r *»P* ct 10 of the 
m ” 47 CPR 43-21 (b). 


them to dominate the data processing mar¬ 
ket by underpricing their data processing 
services. A further concern arises from the 
fact that carriers engaging In remote access 
data processing will be providing the com¬ 
munications component of the service to 
themselves, as well as to their computer 
service competitors in the some business. 
Here it Is feared that the carriers may favor 
their own Interests and discriminate against 
their competitors In the prices and practices 
established for data communication facili¬ 
ties. It is also alleged that the furnishing of 
data processing services by a carrier can 
result. In burdening or Impairing the car¬ 
rier's provision of its other regulated serv¬ 
ices, including Increasing the costs of those 
services to the public. 

25. Because of these concerns, many of the 
respondents advocate that carriers be either 
totally barred from providing data process¬ 
ing services or that they be subjected to 
strict safeguards designed to prevent pos¬ 
sible discrimination or anticompetitive 
practices. 

27. On the other hand, certain of the car¬ 
rier respondents contend that the Comm is - 
alon does not possess the necessary legal 
power to prevent communications common 
carriers from providing data processing serv¬ 
ices. We recognize that these conflicting con¬ 
tentions raise a question of the nature and 
extent of our legal power over the provision 
of data processing services by common car¬ 
riers. to which we will now address ourselves 

27a. First, as already noted, there Is no 
specific provision which bars a common car¬ 
rier from providing nonrcgulated services and 
that many carriers do, in fact, provide such 
services. It docs not follow, however, that the 
Commission may not exercise its Jurisdiction 
over carriers to prescribe appropriate condi¬ 
tions for engaging In nonregulated service* 
or to prohibit the furnishing of such services 
where such activities burden or Impair their 
common carrier communications obligations 

23. In this connection, we are aware that 
the Communications Act grants a broad 
range of powers to the Commission with re¬ 
spect to oarriers subject to it* Jurisdiction in 
order to effectuate the policies and objectives 
of the Act. Thus, the Commission has the 
power to require a common carrier to furnish 
interstate communications service "upon 
reasonable request therefor," 47 U-S.C. 201 
(a); to determine what are Just and reason¬ 
able common carrier chargee, practices, clas¬ 
sifications. and regulations for and in con¬ 
nection with interstate communication, and 
to prescribe such rules and regulations as 
are "necessary in the public Interest" to 
assure the Justness and reasonableness of 
ail such charges, practices, classifications 
and regulations, 47 U S.C. 201(b); to prevent 
unjust discrimination for or In connection 
with any such interstate service, 47 UB.C. 
202ia): to prescribe Just, reasonable and 
nondiscrlminatory common carrier charges, 
practices, classifications and regulations: and 
to Issue appropriate orders with respect 
thereto, 47 UB.C. 205(a): to control the ac¬ 
quisition. extension, construction or opera¬ 
tion of lines by common corners and to Im¬ 
pose conditions In certificate* and authoriza¬ 
tion* issued to common carriers for such 
lines as the public convenience and necessity 
may require. 47 U-S.C. 214 (a) and (c); to 
examine transactions entered Into by com¬ 
mon carriers which may affect charges or 
services, 47 UB.C. 213(a); to classify com¬ 
mon carrier radio stations and prescribe the 
nature of the services to be rendered by each 
such close, 47 U.S.C 303 (a) and (b); to 
assess the value of all of the properties of a 
carrier, 47 U.8.C. 213: to deny common car¬ 
rier radio applications, after hearing, upon 
a finding that the publio Interest, conven¬ 
ience or necessity would not be served by a 
grant thereof, 47 U 8 C. 309: to modify, after 


hearing, existing common carrier radio au¬ 
thorizations if publio interest, convenience, 
or necessity would be served thereby. 47 
UB.C. 313; to prescribe the accounting and 
reporting to be performed by common car¬ 
riers; 47 U.8.C. 220; and to adopt rules and 
regulations and issue orders consistent with 
the Act a* may be necessary in the execution 
of the Ocrmmission's functions. 47 UB.C. 
154(1). Moreover, It is well settled that the 
Commission. In executing its statutory obli¬ 
gations, Is required to consider and evaluate 
all relevant factors, including national pol¬ 
icies relating to competition, monopolies or 
combinations, contracts or agreements in re¬ 
straint of trade and. In the case of sections 
2, 3, and 7 of the Clayton Act, to enforce 
those statutes In their application to com¬ 
mon carriers subject to the Commission’s 
Jurisdiction. 47 UB.C. 602(d). 

29. From the foregoing. It Is clear that we 
have the power necessary to Insure that 
common carriers provide efficient and eco¬ 
nomical communications services. Thus, If 
the provision of data processing services by 
a common carrier were to have a substantial 
adverse effect upon the provision of regulated 
common carrier communication service* or 
otherwise resulted in on Impairment or 
lessening of competition, we oouid take such 
corrective action os we found necessary to 
Insure that the required communication serv¬ 
ice* are furnished. 47 UB.C 201(a). 214(d). 
Upon consideration of the totality of these 
powers and authority, we oonclude that we 
have ample Jurisdiction to bar carriers from 
providing data processing services upon a 
proper finding thnt It would prevent them 
from discharging their common carrier re¬ 
sponsibilities m a manner consistent with 
the standards and objectives of the Com¬ 
munications Act. We. therefore, also have the 
jurisdiction and authority to surround the 
provision of these service* with such appro¬ 
priate safeguards as may be necessary to 
carry out the policies and objectives of the 
Communications Act. 

30. Having determined the scope and ex¬ 
tent of our powers, we turn now to the ques¬ 
tion of how they should be exercised herein. 
In this connection we have the benefit of 
the SRI study made for us. This study 
analyzed the potential benefits which might 
flow from the provision of data processing 
services by carriers, as well as the potential 
dangers involved. 

31 Three possible benefits which SRI felt 
might be expected to flow from permitting 
carriers to enter data processing were: 
greater competition and innovation therein: 
exploitation of possible significant economies, 
both technical and managerial, of integrated 
operation; and provision of an opportunity 
for diversification by The Western Union 
Telegraph Co. SRI concludes that all but 
the last of the aforementioned possible bene¬ 
fit* seem remote and hypothetical at the 
present time It Identifies two possible coats 
associated with permitting carriers to entrr 
data processing service. One Is that the task 
of regulating carriers In their communica¬ 
tions markets would be complicated The 
other Is that, the carrier might, through 
predatory price cutting, come to dominate or 
monopolize the data processing industry 
SRI conclude* that the danger of regulatory 
complication seems real but Is difficult to 
quantify, that there is no real danger of 
predatory price cutting by Western Union 
since it has no reserve or monopoly power 
to support a period of below-cost pricing 
without bankruptcy, and that the danger of 
such predatory price cutting by the non-Belt 
telephone companies Is less clear, but should 
not be altogether excluded. 

32. SRI suggests three possible regulatory 
alternatives: free entry; absolute prohibition 
against entry; and entry under regulatory 
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safeguards that could include (a) subject¬ 
ing a carrier’s data processing services to 
minimum rate regulation by the Commis¬ 
sion. and (b) requiring carriers to segregate 
their accounting tor communications and 
local data processing services. Essentially, 
however, SKI recommends that lor the Im¬ 
mediate future, we should adopt a wait-and- 
see policy coupled perhaps with permission 
to Western Union to Oder local data process¬ 
ing service subject to reasonable safeguards. 
In this connection., SRI makes reference to 
the contract arrangements between Western 
Union and the Bell System telephone com¬ 
panies whereby these companies exchange 
facilities at payments allegedly lower than 
the public tariff charges would be for similar 
service. SRI, therefore, suggests that, if 
Western Union is permitted to engage in 
remote access data processing, the Commis¬ 
sion should perhaps require the Bell System 
to provide facilities to other data processors 
on the same terms and conditions. 

S3. The dangers identified by respondents 
and by the 8RI study relate primarily to the 
alleged ability of common carriers to favor 
their own data processing activities by dis¬ 
criminatory services, cross subsidisation, im¬ 
proper pricing of common carrier services, 
and related anticompetitive practices and 
activities. We recognise that these dangers 
may be real and could have substantial ad¬ 
verse effects on noncarrier data processing 
companies. W T c are oonfldcnt. however, that 
the steps we are taking herein will provide 
adequate protection against possible abuses. 
On the other hand, the additional competi¬ 
tive spur provided by carrier participation 
in data processing can and should, with the 
specific safeguards, promote Innovation, 
efficiency, economy, and diversity with re¬ 
sulting new and Improved services at lower 
prices to the users of data processing. 

E. Regulatory Safeguards. 34. It is our view 
that any regulatory safeguards promulgated 
with respect to the sale of data processing 
services by communications common carriers 
should seek to assure (a) that such services 
will not adversely affect the provision of 
efficient and economic common carrier serv¬ 
ices: < b) that the costs related to the fur¬ 
nishing of such services will not be passed 
on. directly or Indirectly, to the users of 
common carrier services; (c) that revenues 
derived from common carrier services will 
not be used to subsidise any data processing 
services; and <d) that the furnishing of such 
services wfU not inhibit free and fair com¬ 
petition between communication common 
carriers and data processing companies or 
otherwise involve practices contrary to the 
policies and prohibitions of the antitrust 
laws. 

35. We believe that these objectives will 
bo achieved best by a maximum separation 
of activities which are subject to regulation 
from nonregulated activities involving data 
processing. Because of the increasing in¬ 
volvement of Interstate communications fa¬ 
cilities and services in the provision of data 
transmission, the need for such separation 
is apparent and urgent. This need exists 
whether or not at the present time the car¬ 
rier U engaged In the sale of local or remote 
access data processing. In either instance, 
there Is a potential for abuse In the form 
of a commingling of ooeta associated with 
the rendition of communication and data 
processing services, which con give rise to 
the above-discussed problems of crow-sub¬ 
sidization and other unfair competitive 
practices in the pricing of regulated and 
nonregulated services. Also, such com¬ 
mingling of operations and related costs will 
unduly complicate the task of effective regu¬ 
lation of the communication rates and serv¬ 
ices of common carriers. It will tend to 
obscure, if not defeat, the ready identifica¬ 
tion and allocation for accounting and rate¬ 


making purposes of the ooeta associated with 
each activity. 

30. Accordingly, we are hereby adopting a 
policy that communications common car¬ 
riers shall furnish data processing servloes 
only through separate corporate entitles. 
This requirement shall be applicable to all 
communications common carriers engaged In 
interstate or foreign communication* serv¬ 
ices. including connecting carriers within the 
meaning of section 2(b) (2), (3), and (4) 
of the Communications Act. where any such 
carrier itself has annual operating revenues 
exceeding $1 million or any any such carrier 
is directly or Indirectly controlled by or U 
under common control with another carrier 
or carriers and the combined annual operat¬ 
ing revenues of all such carriers exceed 
91 million. 1 Each such data processing entity 
shall be staffed with separate officers and 
operating personnel and shall use equipment 
and facilities devoted exclusively to the ren¬ 
dition of data processing and other non- 
common carrier services. We shall also 
require that the data processing affiliate 
maintain Its own books of account and Ole 
with the Com mi Mi on separate annual and 
other reports os may be prescribed by the 
Commission pursuant to section 228 of the 
Communications Act. Further, we shall re¬ 
quire the submission by the carrier (whether 
the carrier be a parent or subsidiary) of all 
Intercorporate agreements and memoranda 
of any arrangements between the carrier 
and Its Affiliate. When such separate corpo¬ 
rate entity obtains communications facilities 
or services from its affiliated common carrier 
(whether parent or subsidiary) it will be 
required to do so pursuant to the same tariff 
terms, conditions. And practices as are appli¬ 
cable to any other customer of the carrier, 
and specifically, on terms and conditions no 
more favorable than those offered to other 
unaffiliatod entities. Moreover, we shall re¬ 
quire that no carrier subject to the afore¬ 
mentioned conditions engage In the sale or 
promotion of data processing activities on 
behalf of Us data processing affiliate. 
Finally, we will expect any affiliate of a com¬ 
mon carrier to permit reasonable intercon¬ 
nection with facilities of the customer. 

37. The foregoing conditions. In our Judg¬ 
ment, will enable this Commission, as well 
as regulatory agencies of the several States 
to discharge their regulatory responsibilities 
with respect to the maintenance of adequate 
and efficient common carrier communica¬ 
tions services at reasonable and nondIncrimi¬ 
natory rates and practices They will also, in 
our Judgment, be conducive to removing 
possible anticompetitive practices and avoid 
the invocation of corrective measures that 
might otherwise be called for. Separate 
books of account, managerial and operating 
personnel and physical facilities will facili¬ 
tate a more efficient Identification and 
tracing of costs and revenue flows than 
would be possible if the common carrier 
communications and data processing activi¬ 
ties were combined in one corporate entity. 
The furnishing of communications services 
and facilities by the carrier to It* data 
processing affiliate would, in all cases, be 
pursuant to a tariff, and thus made available 
on the same terms and conditions applicable 
to like services or facilities furnished to any 
other purveyor or user of data processing 
services, thereby minimizing the risks of un¬ 


• We have designed this safeguard with 
a view toward avoiding an imposition of any 
requirement on smaller common carriers 
which might be onerous or burdensome from 

the standpoint of the size of the company's 
market and operations. Hence, we have 
used the same criterion in this regard as we 
apply to reporting requirement* for tele¬ 
phone carriers whose revenues do not exceed 
91 million annually. 


due discrimination in violation of section 
202(a) of the Communications Act, We ex- 
pcct that under no circumstances will car. 
rlers give any preferential treatment to their 
data processing affiliates and that c&rrten 
will scrupulously administer the term.* tad 
conditions of tariffs In making their facilities 
and services available to affiliates and non- 
affiliates on a nondlacrlmlna to ry and noo- 
preferentlal basis. These constraints will also 
meet the concern expressed by SRI that the 
Bell System companies provide no prefer¬ 
ential treatment to Western Union not 
available to all other processors since ths 
data processing affiliate of Western Union 
will be required to pay the same tariff rites 
for common carrier services ns will Its coo- 
petition. The Bell System, subject m it Is to 
the proscriptions of the Western Electric 
consent Judgment, supra Note 2, is. of count, 
foreclosed from the sale of data processing 
services since such services will not be 
tariffed. Finally, the separation of accounts 
and activities required herein, including ths 
prohibition against any carrier maricetlai 
data processing services on behalf of it* s®H- 
ate. will mitigate any unfnir competitive 
advantage that might otherwise enure to the 
data processor by virtue of its affiliation with 
a communications common carrier. 


38. It U noteworthy that. In varying de¬ 
grees. the safeguards provided for above, 
have already been implemented by the 
larger interstate common carrier systems. 
Western Union, Ocneral Telephone and Elec¬ 
tronics, and United Utilities have organind 
or acquired separate affiliates for the pro¬ 
motion and sale of data processing rerviefs. 
We intend to conduct a full and compre¬ 
hensive review of those affiliated organUa- 
tions and their operations to insure that they 
are in full compliance with policies promul¬ 
gated herein. We shall require in thU regard 
that each such company, within 00 day* 
from the effective date of the final dedilctt 
herein, submit In writing a full description 
of the organization, facilities and operation* 
or their data processing affiliates, together 
with copies of ail agreement* and memoranda 
or other arrangements between carrier and 
affiliate. Other canters, who may not hate 
already established such arrangements to 
separate their communications Activities 
from the sale of data processing services shall 
do so within 0 months from the effective date 
of any rules adopted to Implement tbis 


policy. 

F. The Hybrid Service. 39 We turn now ic 
those offerings of service which ccmvti* 
data processing and m es sag e-switching w 
form a single integrated service w© have o- 
fined hereinbefore as a hybrid service, w 
have already made It clear that it la not o« 
intention to assert direct regulatory Jurm** 
Lion over the sale of data processing 
engaged in either by conventional communi¬ 
cation common carriers or other entities De¬ 
spite the employment of communication* 
facilities to accomplish the data procet*u*r 
When, however, data processing U comm 
with message-switching, a different 
Is presented. This Is because message* 

Ing Is, in essence, an operation «h> c 
inherent in tho process of transmitting' > 
wire or radio. Intelligence or data from. P° ' 
of origin to point of destination M w ^ 
case of remote access data processing, 
terminals are linked to the central cob&* 
by communications channels. Thus, it > P'"' 
sible for users not only to bare on-lMJ 
communication with the computer f 
processing purposes, but it la 4* 
such user* to have the means of comD ‘ t#f 
eating with each other when the comp 
la programed to switch message* c* 0 
another. Unlike data processing, howe ver. ^ 
computer, when and if used for 
switching, does not alter the content 1 
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intelligence transmitted. It limply performs 
the function of storage and either Immediate 
or delayed forwarding of the message to Its 
addressed destination. In this respect the 
computer takes the place of the manual or 
electromechanical switching or relay opera¬ 
tions which are typically Involved In the 
trnn-mission of Intelligence for hire by 
communications common carriers. 

40 The specific question presented Is. un¬ 
der what circumstances should a message- 
switching capability, when offered In com¬ 
bination with data processing services, be 
treated as a sale of communication for hire 
subject to regulation under the Communi¬ 
cations Act as are other communications 
sendees offered tor hire by common carriers? 
There Is no pat formula which provides the 
answer to this question because of the wide 
range of service arrangements that are pos¬ 
sible and actually obtain. However, wo be¬ 
lieve that we can state certain general prin¬ 
ciple* that will apply in the determination 
ol these questions in particular cases. 

41 It Is our position that where mes- 
cAgc-nw itching Is offered ss an Integral part 
ol and sa an incidental feature of a pack¬ 
age offering that is primarily data process¬ 
ing, there will be total regulatory forebear- 
ance with respect to the entire service 
whether offered by a common carrier or non- 
oommon carrier, except to the extent that 
common carriers offering such a hybrid serv¬ 
ice will do so through affiliates and will be 
subject to regulatory safeguards as dis¬ 
cussed above. 


42, If. on the other hand, the package of¬ 
fering is oriented essentially to satisfy the 
communications or metucage-switching re¬ 
quirements of the subscriber, and the data 
processing feature or function 1* on Integral 
part of and Incidental to message-switching, 
the enure service will be treated os a com¬ 
munications service for hire, whether of¬ 
fered by a common carrier or noncommon 
tamer and will be subject to regulation un¬ 
der the Communications Act. One applica¬ 
ble test will be whether the service, by vir¬ 
tue of Its message-switching capability, has 
the attribute* of the point-to-point services 
offered by conventional communications 
common carriers and Is, basically, a substi¬ 
tute therefor. Another teat will be the extent 
J? which the message-switching feature of 
the service facilitates or Is related to the 
oau processing component, or whether such 
jn«*age-swltchlng is essentially Independent 
w such data processing. In effect, we shall 
Mdre« ourselves to the facts surrounding 
* package offering with a view toward deter- 
offrred *** prlmiLry lbn,st of the service 


« Wr d< * m tt Important that these du- 
«ocUon» be carefully applied and that the 
ewential nature of the service as primarily 
a«i* f r ° ce ’*^ n 5 or communication not be 
•«lflcially obscured. In the case of AT & T. 
Jhdl mated Bell System companies, these dU- 
tlona are significant mince such com- 
foreclosed by the A T. A T. Con- 
tan*^ d * m * nl (supra) from rendering non- 
£iiff«d services. Insofar as data processing 
10 communications within the 
******* Vig) of the Consent 
herrir at M l ^ m our P° l *cy statement 
T '. “d Its ftfflHated ope/at- 

»*ni^ w“ 1* frw> to such a 

and lnt,na »o maintain a careful 

oj: h.'n!?| U fti* ohaervatlon of the acUvluea 
WU aoDUcitSf ? companies in their u*e 
both tto ^ f coro Puter technology for 
Puri>o,^ m r U . I i! CM10 “ * n< * admlnUiratlve 
SiuiS , end th * t « uch companies 

rie-iriv in.?!J W . d f ta P rocc **lng which Is not 
10 cona m unicat Iona within 

«u. policy'statement 30Ju ** m ' nt * ad 

iwSl: ! D j** **** ot Wwt<m 

ild<r thi* trendy had occasion to con- 

h status of Its SICOM and INFOCOM 


services. We determined In 1061 that both of 
these services were common carrier com¬ 
munications offerings ln which computers 
were being used to provide a transmission 
service that included the kind of message - 
switching function traditionally performed 
by communications common carriers, as well 
as other functions directly related to switch¬ 
ing. such as error checking, format control, 
and the like fin the Matter of SICOM. 
supra, at 0-12) We stated further that If the 
services were broadened to include an offer 
to perform data processing services other 
than the aforementioned message-switching 
or related functions, the tariffs might be 
subject to rejection as offering noncommon 
carrier, noncommunications services (In the 
Matter of SICOM, supra, at 12). Under our 
decision herein. Western Union would be 
permitted to continue to offer these services 
as tariffed common carrier communications 
services. However, we shall expect any 
changes In the SICOM or INFOCOM serv¬ 
ices to be reflected ln appropriate tariff re¬ 
visions which shall thereupon be closely 
scrutinised by the Commission in order to 
determine whether the modifications have 
altered the status of these services under 
the Communications Act. If our examina¬ 
tion reveals services of primarily data pro¬ 
cessing. we would require Western Union 
to withdraw its tariffs and provide such re¬ 
vised offerings through a separate corpo¬ 
rate entity under our safeguard rules 

45. We have heretofore deferred action on 
the question of whether certain computer¬ 
ized switching services for airlines offerrd by 
two existing common carriers. RCA and ITT, 
should be covered by tariffs filed with us. 
(Bee Letters from the Federal Communica¬ 
tions Commission to RCA Communications, 
Inc., and ITT World Communications. Inc., 
Dec. 20. 1007 (PCC Pile No. 0510).) 

Our decision herein would require tariffs 
for such services to be filed since they are 
not hybrid offerings exempted from regula¬ 
tion. However. If the switching services were 
broadened to include substantially data proc¬ 
essing. they would be treated by the Commis¬ 
sion in the same manner as would an altered 
SICOM or INFOCOM service. 

45. In view of all of the foregoing, the 
Commission proposes (a) to adopt the fore¬ 
going decision; <b) to adopt rules to imple¬ 
ment the aforesaid decision (Appendix B); 
and (o) to terminate this proceeding. 

Fro* sal Communications 
Commission. 

Bxn F. Waruc. 

Secretary. 

Attach mint A 

ITSMS OF INQUIRY 47 FCC id II, 17, 181 

A. Describe the uses that are being made 
currently and the uses that are anticipated in 
the next decade of computers and com¬ 
munication channels and facilities for; 

1. Message or circuit switching (including 
the storage and forwarding of data); 

2. Data processing; 

3. General or special Information services; 

4. Any combination of the foregoing. 

B. Describe the basis for and structure of 
charges to the customers for the services 
listed In A above. 

C. The circumstances, if any. under which 
any of the aforementioned services should 
be deemed subject to regulation pursuant 
to the provisions of title II of the Communi¬ 
cations Act: 

1. When involving the use of communica¬ 
tion facilities and services: 

2. When furnished by established com¬ 
munication common carriers; 

3. When furnished by entities other than 
established communication common carriers. 

D. Assuming thst any or All of such serv¬ 
ices are subject to regulation under th# 


Communications Act. whether the policies 
and objectives of the Communications Act 
will be served better by such regulation or 
by such services evolving In a free, competi¬ 
tive market, and It the latter, whether 
changes ln existing provisions or law or regu¬ 
lations are needed. 

E. Assuming that any and all of such serv- 
ice* are not subject to regulation under the 
Communications Act, whether public policy 
dictates that legislation be enacted bringing 
such services under regulation by an appro¬ 
priate governmental authority, and the na¬ 
ture of such legislation. 

F. Whether existing ratemaking, account¬ 
ing, and other regulatory procedures of the 
Commission are consistent with insuring fair 
and effective competition between communi¬ 
cations common carriers and other eutitles 
(whether or not subject to regulation) in the 
sole of computer services involving the use 
of communications facilities; and. If not. 
what changes are required in these 
procedures. 

O. Whether the rate structure, regulations 
and practices contained In the existing tariff 
schedules of communications common car- 
riers arc compatible with present and antici¬ 
pated requirements of the computer industry 
and its customers. In this connection, specific 
reference may be made to those tariff pro¬ 
visions relating to: 

1. interconnection of customer-provided 
facilities (owned or leased) with common 
carrier facilities, including prohibition* 
against use of foreign attachments; 

2. Time and distance os a basis for con¬ 
structing charge* for services; 

3. Shared use of equipment and services 
offered by common carriers; 

4. Restrictions on use of services offered, 
including prohibitions against resale thereof 

H. What new common carrier tariff offer¬ 
ings or services are or will be required to meet 
the present and anticipated needs of the 
computer industry and Its customers 

I- The respects in which present-day 
transmission facilities of common carriers 
arc inadequate to meet the requirements of 
computer technology, Including those for Ac¬ 
curacy and speed. 

J. What measures are required by the 
computer Industry and common carriers to 
protect the privacy and proprietary nature 
ot data stored in computers and transmitted 
over communication facilities, including: 

I. Descriptions of those measure* which 
are now being taken and are under con¬ 
sideration; and 

2. Recommendations as to legislative or 
other governmental action that should be 
taken 

Attach mint B 

XKSPONSCa TO initial snquiby in docket issts 

A Data Processing Industry: 

Association of Data Processing Service 
Organizations. 

The Bunker-Hamo Corp. 

Business Equipment Manufacturers 
Association. 

Central Information Processing Corp. 
Computing and Software, Inc. 

Control Data Corp. 

Electronic Industries Association. 

General Electric Co. 

International Business Machines. 

Law Research Service. 

North American Computer and Communica¬ 
tions Co. 

Splndlctop Research. 

UNIVAC Division Sperry Rand Corp 
University Computing Co. 

Van Horn Information Processing Syitems 
Corp. 

Xerox Corp. 

B. Communications Industry: 

American Telephone and Telegraph Co. 
Collins Radio Co. 
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Communications Satellite Corp. 

Electroapace Corp. 

General Telephone and Electronics Service 
Corp 

International Telephone and Telegraph Corp 
Microwave Communication.*, Inc. 

RCA Communication*. Inc. 

Rkxon Electronic*. Inc. 

Technical Communication* Corp. 

US Independent Telephone Operator*. 
Western Union International. Inc. 

Western Union Telegraph Corp. 

C. Commercial Users of Data System*: 
Aeronautical Radio. Inc. 

Aerospace Industrie* Association of America. 
Inc. 

Aetna Life and Casualty Co 
American Bankers Association. 

American Business Press. Inc 

American Newspaper Publisher* Association. 

American Petroleum Institute. 

American Trucking Associations. Inc. 
Association of American Railroads. 

Credit Data Corp. 

Eastern Airlines. Inc 
Humble Oil and Refining Co 
Lockheed Aircraft Corp. 

McGraw-Hill. Inc. 

National Association of Manufacturers 
National Committee for Utilities Radio. 
National Retail Merchants Association. 
Soct6t4 Internationale de Telecommunica¬ 
tions Aeronautlques. 

Union Pacific Railroad Co. 

United Air Lines. Inc. 

D. Government and Other: 

American Institute of Industrial Engineers. 
Association for Computing Machinery 
California Public U till tie* Commission 
Executive Agencies of the United State*. 
Federal Reserve Board. 

Institute for Electrical and Electronics Engi¬ 
neers. Inc. 

Inieruntveralty Communication* Council 
(EDUCOMi. 

U.8. Department of Justice. 

National Association of Regulatory Utility 
Commissioner*. 

National Physical Laboratory of the Minis¬ 
try of Technology. 

University of Maine. 


PROPOSED RULE MAKING 


Attachment C 

ICSPONSCS TO aero*T9 or STANfOW RESEARCH 
INSTITUTE IN DOCKET 1**7* 

A. Data Processing Industry: 

Association of Data Processing Service Or¬ 
ganisations. 

Business Equipment Manufacturers Associa¬ 
tion 

Communication and Control Inc. 

Electronic* Industries Association. 
International Business Machine*. 

National Association of Manufacturer*. 

B Communications Industry: 

Bell System Companies 

International Telephone and Telegraph 
Corp. 

Microwave Communications, Inc. 

RCA Olobal Communications, Inc. 

United States Independent Telephone As¬ 
sociation 

United Utilities. Inc . et al. 

United Telecommunications Council. 

Western Union Telegraph Co. 

C. Commercial User* of Data Systems 
American Petroleum Institute. 

Credit Data Corp. 

Eastern Airlines. Inc. 

Market Monitor Data. Inc. 

Southern Pacific Co. 

United Air Lines. Inc. 

D. Government and Other: 

Executive Agencies of the United State*. 

Appendix B 

PROPOSED ADDITION TO PA1T 64 OP THE 
COMMISSION RULES 

Part 64 Is amended by the addition of 
a new 8ubpart F and a new l 64.702. as 
follows: 

Subpart F—Participation in Data Proc¬ 
essing by Communications Common 
Carriers 

§ 61.702 Furnishing of Data Processing 
Service*. 

<a> No common carrier subject, In 
whole or In part, to the Communications 


Act shall engage directly or Indirectly in 
furnishing data processing service to 
others except as expressly provided in 
paragraph <b> of tills section. This pro¬ 
hibition shall apply to all communica¬ 
tions common carriers, including section 
2(b)(2) carriers, where any carrier it¬ 
self has annual operating revenues ex¬ 
ceeding $1 million or any such carrier 
Is directly or indirectly controlled by. or 
Is under common control with, another 
carrier or carriers, and the combined an¬ 
nual revenues of all such carriers exceed 
$1 million. 

<b) Except for the Beil System com¬ 
panies, common carriers may. subject to 
other provisions of law\ have a control¬ 
ling or lesser interest In, or be under 
common control with, a separate cor¬ 
porate entity that furnishes data proc¬ 
essing service to others provided the 
following conditions are met: 

(1) Each such separate corporation 
must maintain Its own books of account, 
have separate officers, utilize separate 
operating personnel, and use equipment 
and facilities devoted exclusively to the 
rendition of data processing services; 

(2) Each such common carrier shall 
file with the Commission a complete 
statement of the terms and conditions of 
every written or oral contract, agreement 
or other arrangement entered into be¬ 
tween such carrier and any such separate 
corporation; and 

(3) No carrier subject to the prohibi¬ 
tion of paragraph (a) of this section 
shall engage in the sale or promotion of 
data processing services on behalf of it* 
data processing affiliate. 

(Pit. Doc. 70-4347; Filed, Apr. 8 . 1970; 

8 :50 a m | 
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Notices 


DEPARTMENT OF THE TREASURY 

Internal Revenue Service 


ROBERT LESLIE BARNHILL 


Notice of Granting of Relief 


Notice is hereby given that Robert 
Leslie Barnhill. 4708 North Bristol. 
Kansas City, Mo., has applied for relief 
from disabilities Imposed by Federal laws 
with respect to the acquisition, receipt, 
transfer, shipment, or possession of fire¬ 
arms incurred by reason of his convic¬ 
tions on July 15, 1843. In the Circuit 
Court of Jackson County. Kansas City. 
Mo., of crimes punishable by imprison¬ 
ment for a term exceeding 1 year. Unless 
relief is granted, it will be unlawful for 
Robert Leslie Barnhill because of such 
convictions, to ship, transport, or receive 
In interstate or foreign commerce any 
firearm or ammunition, and he would be 
ineligible for a license under chapter 44, 
title 18, United States Code as a firearms 
or ammunition Importer, manufacturer, 
dealer, or collector. In addition, under 
title VII of the Omnibus Crime Control 
and Safe Streets Act of 1968, as amended 
'82 Stat. 236; 18 U.S.C., Appendix), be¬ 
cause of such convictions, it would be 
unlawful for Mr. Barnhill to receive, 
possess, or transport in commerce, any 
firearm. 

Notice Is hereby given that I have con¬ 
sidered Robert Leslie Barnhill's applica¬ 
tion and: 


< 1) I have found that the convictions 
were made upon a charge which did not 
Involve the use of a firearm or other 
weapon or a violation of chapter 44, title 
18. United States Code, or of the National 
Firearms Act; and 

( 2) It has been established to my 
satisfaction that the circumstances re¬ 
garding the convictions and the appli¬ 
cant’s record and reputation are such 
that the applicant will not be likely to 
*ct in a manner dangerous to public 
safety, and that the granting of the re- 
ief would not be contrary to the public 
Interest. 


Therefore, pursuant to the authority 
vested in the Secretary of the Treasury 
by section 925(c). title 18, United States 
code and delegated to me by 26 CFR 
H8.144 it is ordered that Robert Leslie 
, ^e, and he hereby is. granted 
relief from any and all disabilities im¬ 
posed by Federal laws with respect to 
'no acquisition, receipt, transfer, shlp- 
Possession of firearms and in- 

mabov e b dc»cribed 0f *** convlcUons herc - 


Washington, D.C., this 2nd 
day of April 1970. 


, Randolph W. Thrower. 
commissioner of Internal Revenue. 

,FiL Doe * 70-4330; Filed, Apr. 8, 1970; 
8:49 am.) 


RICHARD L. SMITH 
Notice of Granting of Relief 

Notice is hereby given that Pfc. 
Richard L Smith. 493 52 6487, 591 M.P. 
Co.. Fort Bliss, Tex. 79916, has applied 
for relief from disabilities imposed by 
Federal laws with respect to the acquisi¬ 
tion, receipt, transfer, shipment, or pos¬ 
session of firearms incurred by reason of 
his conviction on October 4, 1966, before 
Circuit Court of Ripley County, Ripley 
County, Mo., of a crime punishable by 
imprisonment for a term exceeding 1 
year. Unless relief is granted, it will be 
unlawful for Richard L. Smith because of 
such conviction, to ship, transport, or 
receive in interstate or foreign commerce 
any firearm or ammunition, and he would 
be ineligible for a license under chapter 
44. title 18, United States Code as a fire¬ 
arms or ammunition importer, manufac¬ 
turer, dealer or collector. In addition, un¬ 
der title VII of the Omnibus Crime Con¬ 
trol and Safe Streets Act of 1968, as 
amended <82 Stat. 236; 18 U.S.C.. Appen¬ 
dix) , because of such conviction, it would 
be unlawful for Richard L. Smith to re¬ 
ceive. possess, or transport in commerce 
or afTccting commerce, any firearm. 

Notice is hereby given that I have con¬ 
sidered Richard L. Smith’s application 
and: 

(1) I have found that the conviction 
was made Opon a charge which did not 
involve the use of a firearm or other 
weapon or a violation of chapter 44, 
title 18, United States Code, or of the 
National Firearms Act; and 

<2) It has been established to my sat¬ 
isfaction that the circumstances regard¬ 
ing the conviction and the applicant's 
record and reputation are such that the 
applicant will not be likely to act In a 
manner dangerous to public safety, and 
that the granting of the relief would not 
be contrary to the public interest. 

Therefore, pursuant to the authority 
vested in the Secretary of the Treasury' 
by section 925(c), title 18. United States 
Code and delegated to me by 26 CFR 
178.144. it is ordered that Richard L. 
Smith be, and he hereby is, granted re¬ 
lief from any and all disabilities Imposed 
by Federal laws with respect to the acqui¬ 
sition. receipt, transfer, shipment, or 
possession of firearms and Incurred by 
reason of the conviction hereinabove 
described. 

Signed at Washington, D.C., this 1st 
day of April 1970. 

(seal] William H. Burnt, 

Acting Commissioner of 
Internal Revenue . 

|F.R. Doc. 70-4340; Filed. Apr. 8. 1970; 

8:50 a.m.) 


MAX FRANK DEMANSKI 
Notice of Granting of Relief 

Notice is hereby given that Max Frank 
Demanski. 19945 Mackay, Detroit, Mich., 
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has applied for relief from disabilities 
imposed by Federal laws with respect to 
the acquisition, receipt, transfer, ship¬ 
ment, or possession of firearms incurred 
by reason of his conviction on January 

17, 1930, in the Wayne County Circuit 
Court, Detroit, Mich., of a crime punish¬ 
able by imprisonment for a term exceed¬ 
ing 1 year. Unless relief is granted, it will 
be unlawful for Max Frank Demanski 
because of such conviction, to ship, trans¬ 
port or receive in interstate or foreign 
commerce any firearm or ammunition, 
and he would be ineligible for a license 
under chapter 44, title 18. United States 
Code as a firearms or ammunition im¬ 
porter. manufacturer, dealer or collector 
In addition, under title VII of the Omni¬ 
bus Crime Control and Safe Streets Act 
of 1968. as amended (82 Stat. 236; 18 
UB.C„ Appendix), because of such con¬ 
viction. it would be unlawful for Mr 
Demanski to receive, possess, or trans¬ 
port in commerce or a flee ting commerce, 
any firearm. 

Notice is hereby given that I have con¬ 
sidered Max Frank Demanski‘s applica¬ 
tion and; 

(1) I have found that the conviction 
was made upon a charge which did not 
involve the use of a firearm or other 
weapon or a violation of chapter 44, title 

18, United States Code, or of the Na¬ 
tional Firearms Act; and 

(2) It has been established to my 
satisfaction that the circumstances 
regarding the conviction and the appli¬ 
cant’s record and reputation are such 
that the applicant will not be likely to 
act in a manner dangerous to public 
safety, and that the granting of the relief 
would not be contrary to the public in¬ 
terest. 

Therefore, pursuant to the authority 
vested in the Secretary of the Treasury 
by section 925(c), UUe 18, United States 
Code and delegated to me by 26 CFR 
178.144, it is ordered that Max Frank 
Demanski be. and he hereby is, granted 
relief from any and all disabilities im¬ 
posed by Federal laws with respect to 
the acquisition, receipt, transfer, ship¬ 
ment. or possession of firearms and in¬ 
curred by reason of the conviction here¬ 
inabove described. 

Signed at Washington. D.C.. this 2d 
day of April 1970. 

(seal] Randolph W. Thrower, 
Commissioner of Internal Revenue . 

|PJl. Doc. 70-4341; Filed. Apr. 8, 1970; 

8:50 *.m.| 


CHARLIE WILTON WOODS 
Notico of Granting of Relief 

Notice is hereby given that Charlie 
Wilton Woods, Route No. 1. Ferrum, Va. 
24088, has applied for relief from dis¬ 
abilities imposed by Federal laws with 

>, 1970 
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respect to the acquisition, receipt, trans¬ 
fer, shipment, or possession of firearms 
incurred by reason of liis conviction on 
July 6. 1933, in the UB. District Court, 
Roanoke. Va.. of a crime punishable by 
imprisonment for a term exceeding 1 
year. Unless relief is granted, it will be 
unlawful for Charlie Wilton Woods be¬ 
cause of such conviction, to ship, trans¬ 
port. or receive in interstate or foreign 
commerce any firearm or ammunition, 
and he would be ineligible for a license 
under chapter 44. title 18. United SUtes 
Code as a firearms or ammunition im¬ 
porter, manufacturer, dealer or collector. 
In addition, under title VTI of the Omni¬ 
bus Crime Control and Safe Streets Act 
of 1968, as amended (82 Stat. 236; 18 
U.S.C., Appendix >, because of such con¬ 
viction. it would be unlawful for Charlie 
Wilton Woods to receive, possess, or 
transport in commerce or affecting com¬ 
merce. any firearm. 

Notice is hereby given that I have con¬ 
sidered Charlie Wilton Woods' applica¬ 
tion and: 

(1) I have found that the conviction 
was made upon a charge which did not 
involve the use of a firearm or other 
weapon or a violation of chapter 44. title 
18. United States Code, or of the Na¬ 
tional Firearms Act; and 

(2) It has been established to my 
satisfaction that the circumstances 
regarding the conviction and the appli¬ 
cant’s record and reputation are such 
that the applicant will not be likely to 
act in a manner dangerous to public 
safety, and that the granting of the relief 
would not be contrary to the public in¬ 
terest. 

Therefore, pursuant to the authority 
vested in the Secretary of the Treasury 
by section 925(c), title 18. United States 
Code and delegated to me by 26 CFR 
178.144, it is ordered that Charlie Wilton 
Woods be. and he hereby is. granted relief 
from any and all disabilities imposed by 
Federal laws with respect to the acquisi¬ 
tion. receipt, transfer, shipment, or pos¬ 
session of firearms and incurred by rea¬ 
son of the conviction hereinabove de¬ 
scribed. 

Signed at Washington, D.C., this 1st 
day of April 1970. 

I seal 1 William H. Smith. 

Acting Commissioner of 
Internal Revenue. 

| PR. Doc. 70-4342; Filed. Apr. 8. 1970; 

8 50 a m. | 


DEPARTMENT OF THE INTERIOR 

Bureau of land Management 

(Colorado 05041 

COLORADO 

Notice of Proposed Classification of 
Public Lands 

March 27,1970. 

Pursuant to the Act of September 19. 
1964 (43 U.S.C. 1411-18), and to the 
regulations in 43 CFR Parts 2410 and 


2411, it is proposed to classify public 
lands described below for disposal 
through public sale under the Act of 
September 26. 1968 (43 U.S.C. 1431-1435, 
Supp. IV 1968). As used herein “public 
lands'* means any lands withdrawn or 
reserved by Executive Order No. 6910 of 
November 26. 1934, as amended, or with¬ 
in a grazing district established pursuant 
to the Act of June 28, 1934 (48 8tat. 
1269) as amended, which are not other¬ 
wise withdrawn or reserved for Federal 
use or purpose. 

Publication of this notice has the ef¬ 
fect of segregating all the lands described 
below from all forms of appropriation 
except from sale under the Act of 
September 26. 1968 (43 UB.C. 1431-1435) 
(Supp. IV 1968). 

This proposal has been discussed with 
the local governmental officials; the Dis¬ 
trict Advisory Board; and other inter¬ 
ested parties. Information obtained from 
field data, discussions with the public and 
other sources indicate that these lands 
meet the criterion of 43 CFR 2410.1-3(a), 
which authorizes classification of lands 
for disposal under appropriate author¬ 
ity where such lands are found to be 
chiefly valuable for disposal, for graz¬ 
ing use and other values and which lands 
are not needed for the support of a 
Federal program. 

The public lands proposed for classi¬ 
fication are located within the following 
described area and are shown on maps 
on file in the Grand Junction District 
Office. Bureau of Land Management. 
Grand Junction, Colo., and at the Land 
Office. Bureau of land Management. 
Room 15019. Federal Building. 1961 Stout 
Street. Denver. Colo. 80202. Eor a period 
of 60 days from date of tills publication, 
interested parties may submit comments 
to the District Manager, Bureau of Land 
Management. 223 Federal Office Build¬ 
ing. Post Office Box 1509, Grand Junc¬ 
tion. Colo. 81501: 

Sixth Principal Mkriman. Colorado 
T 9S..R 94 W . 

8ec. 18. lot 1. SE»4NE(4, 88i;swi;. 8W»4 
SE(4: 

sec. 32. NEV«NE(4; 

Sec. 33. NWVi8E*4. 

T. 10 S.. R 94 W.. 

Sec. 18. lots 3 and 4. 

The total area involved aggregates ap¬ 
proximately 280 acres of public land in 
Mesa County. 

E. I. Rowland. 

State Director. 

(FJt, Doc 70-1307; FUed. Apr. 8. 1870; 

8:47 am.) 


(Colorado 8504) 

COLORADO 

Notice of Proposed Classification of 
Public Lands 

March 27,1970. 

Notice is hereby given of a proposal 
to classify the lands described below for 
disposal through exchange under section 
8 of the Taylor Grazing Act (43 UJS.C. 
316g), for lands within Mesa County. 


Colo. This publication is made pursuant 
to the Act of September 19. 1964 (43 
U.S.C. 1412). 

This proposal has been discussed with 
the District Advisory Board, local gov¬ 
ernmental officials, and other interested 
parties. Information derived from dis¬ 
cussions and other sources indicate that 
these lands meet the criterion of 43 CFR 
2410.13(0(4), which authorizes classifi¬ 
cation of lands “for exchange under ap¬ 
propriate authority where they are found 
to be chiefly valuable for public purposes 
because they hove special values, arising 
from the Interest of exchange pro¬ 
ponents. for exchange for other lands 
which are needed for the support of a 
Federal Program.” Information concern¬ 
ing the lands, Including the record of 
public discussions, is available for inspec¬ 
tion and study at the Grand Junction 
District Office, Bureau of Land Manage¬ 
ment. Federal Building. Fourth and 
Rood. Grand Junction. Colo. For a period 
of 60 days from the date of this publica¬ 
tion. interested parties may submit com¬ 
ments to the district manager of the 
Grand Junction district. 

The lands affected by this proposal are 
located in Mesa County and are described 
as follows: 

Sixth Principal Meridian. Colorado 

•f Q C n A4 Hf 

Wl. lot 1. SE«4NEU. EftSEfc; 

Sec. 2, SHSWfc: 

Sec. 10. SE'4NEVt: 

8ec. 12. NE^NEfc. NE*48E«4; 

8ec. 13. SW^SW^: 

Sec. M.SE&.SEfc: 

Sec. 18. lot 1. sw» 4 nel;; 

Sec. 22. SE>48EV4: 

Sec. 24. E^WH; 

Sec. 31. NfcSE*. NE^SWt*; 

Sec. 34. SE‘ 4 SE 1 4 : 

Sec. 35. NE!4NW^.8WViNWVi.W^SW(4. 
T. 9 S., R 94 W . 

8ec.2,8E%8WV4: 

Sec 3. 8*(,NE*4; 

8ec 11. EHNW»4. 

T. 10 S.. R. 94 W., 

Sec. 4. 8 H 8 E* 4 . 

T. 10 3.. R 96 W.. 

Sec. 25. SW»4SWi4; 

Sec.26.8B>4NW!4- 

Containing 831.59 acres. 

E. I. Rowland. 

State Director. 

(PR. Doc. 70-4308; Filed. Apr. 8. 1970; 

8:47 ajh.1 


(Colorado 95041 

COLORADO 

Notice of Proposed Classificotion of 
Public Lands 

March 27, 1970 

Pursuant to the Act of September 19, 
1964 (43 UB.C. 1411-18), and to the reg¬ 
ulations in 43 CFR Parts 2410 and 2411. 
it Is proposed to classify public lanas 
described below for disposal through the 
Recreation and Public Purposes Act or 
June 14. 1926, as amended (43 U.S-L. 
869; 869-1 to 869—4). As used herein 
“public lands** means any lands aim- 
drawn or reserved by Executive Order 
No. 6910 of November 26. 1934. ** 
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amended, or within a grazing district 
established pursuant to the Act of 
June 28,1934 <48Stat. 1269) as amended, 
which Are not otherwise withdrawn or 
reserved for Federal use or purpose. 

Publication of this notice has the effect 
of segregating all the lands described 
below from all forms of appropriation 
except from disposal under the Recrea¬ 
tion and Public Purposes Act of June 14, 
1926, as amended (43 U.S.C. 869; 869-1 
to 869-4). 

This proposal has been discussed with 
the local governmental officials; the Dis¬ 
trict Advisory Board; and other inter¬ 
ested parties. Information obtained from 
field data, discussions with the public 
and other sources indicate that these 
lands meet the criterion of 43 CFR 
2410.1-3<&>, which authorizes classifica¬ 
tion of lands for disposal under appro¬ 
priate authority where such lands are 
found to be chiefly valuable for public 
purposes and which lands are not 
needed for the support of a Federal 
program. 

The public lands proposed for classifi¬ 
cation are located within the follow'lng 
described area and are shown on maps 
on file in the Grand Junction District 
Office, Bureau of Land Management, 
Grand Junction. Colorado, and at the 
Land Office, Bureau of Land Manage¬ 
ment, Room 15019, Federal Building. 1961 
Stout Street. Denver, Colo. 80202. For a 
penod of 60 days from date of this 
publication, interested parties may sub¬ 
mit comments to the District Manager, 
Bureau of Land Management. 228 Fed¬ 
eral Office Building, Post Office Box 
1509, Grand Junction. Colo. 81501: 

SrxTit Principal Meridian, Colorado 

T 9 8, R 95 W„ 

8ec 26.8Wt^!CW»4. 

T. 10 8 .R 95 W.. 

S*c. 15.8Wi4SEVt: 

Sec. 22. NBVtNEK: 

T. 10 8. R 96 W., 

Sec. 21, NEV 48 EL 4 ; 

8*c. 22, NWt48WVi. 

The total area involved aggregates ap¬ 
proximately 200 acres of public land in 
Mewi County. 

E. I. Rowland, 

State Director . 

IF* Doc 70-4809; Plied. Apr. 8, 1970; 

8:47 rj».| 


(0-10820) 

COLORADO 

Notice of Proposed Withdrawal and 
Reservation of Lands 

April 3, 1970. 

The Forest Service, U.S. Department 
®f Agriculture, has filed the above appli- 
withdrawal of the lands 
ascribed below from all forms of appro- 
pnation under the Public Land Laws, 
including the Oeneral Mining Lawns, but 
Mineral Leasing Laws, subject to 
**lid existing rights. 

The applicant desires the lands for 
Jf^fer to the San Isabel National 
^rcst and for use in connection with 


the development of the Conquistador 
Ski Area. 

For a period of 30 days from the 
date of publication of this notice, all 
persons who wish to submit comments, 
suggestions, or objections in connection 
with the proposed withdrawal may pre¬ 
sent their views in writing to the under¬ 
signed officer of the Bureau of Land 
Management. Department of the In¬ 
terior, Colorado Land Office, Room 15019, 
Federal Building, 1961 Stout Street, Den¬ 
ver. Colo. 80202. 

The Department's regulations (43 CFR 
2311.1-3(c)) provide that the authorized 
officer of the Bureau of Land Manage¬ 
ment will undertake such investigations 
as are necessary to determine the exist¬ 
ing and potential demand for the lands 
and their resources. He will also under¬ 
take negotiations with the applicant 
agency with the view of adjusting the 
application to reduce the area to the 
minimum essential to meet the appli¬ 
cant's needs, to provide for the maximum 
concurrent utilization of the lands for 
purposes other than the applicant's, to 
eliminate lands needed for purposes 
more essential than the applicant's, and 
to reach agreement on the concurrent 
management of the lands and their 
resources. 

The authorized officer will also pre¬ 
pare a report for consideration by the 
Secretary of the Interior who will de¬ 
termine whether or not the lands will 
be withdrawn as requested by the appli¬ 
cant agency. 

The determination of the Secretary on 
the application will be published in the 
Pedeaal Register. A separate notice will 
be sent to each Interested party of record. 

If circumstances warrant, a public 
hearing will be held at a convenient time 
and place, which will be announced. 

The lands involved arc: 

Sixth Principal Meridian Colorado 

T.22 8..R. 73 W., 

Sec 19. lots 4. 8.7.8.9. EVjSW**; 

8ec. 30. lou 1 .2. SVi NE% . K Vi NW Vi . 

The above-described land aggregates 
476 acres, more or less. 

Andrew J. Senti. 

Acting Manager, 
Colorado Land Office. 

(PR. Doc. 70-4311: Filed. Apr 8. 1970; 

8:47 ajn.) 


(Montana 12770] 

MONTANA 

Proposed Classification of Public 
Lands for Multiple Use Management 

April 2. 1970. 

1. Pursuant to the Act of Septem¬ 
ber 19. 1964 (43 U.S.C. 1411-18), and to 
the regulations in 43 CFR. Parts 2410 
and 2411, it is proposed to classify for 
multiple use management the public 
lands described below. Publication of 
this notice has the effect of segregating 
the described lands from appropriation 
only under the agricultural land laws 


(43 U.S.C. Parts 7 and 9. 25 U.S.C. sec. 
334) and from sales under section 2455 of 
the Revised Statutes (43 U.8.C. 1171) 
and the lands shall remain open to all 
other applicable forms of appropriation, 
including the mining and mineral leas¬ 
ing laws. As used herein, "public lands” 
means any lands withdrawn or re¬ 
served by Executive Order No. 6910 of 
November 26. 1934, as amended, or 
within a grazing district established pur¬ 
suant to the Act of June 28, 1934 (48 
Stat. 1269 •, as amended, which are not 
otherwise withdrawn or reserved for a 
Federal use or purpose. 

2. The public lands proposed for clas¬ 
sification are located within the follow¬ 
ing described areas and are shown on 
maps on file in the Dillon District Office. 
Bureau of Land Management. Dillon. 
Mont., and in the Land Office, Bureau of 
Land Management. Federal Building, 
Billings. Mont. 

Principal Meridian Montana 

SILVRR BOW COUNTY 

T. 1 8.. R. 6 W. # 

Sec. 8. 

T. 1 S..R.8 W. f 

Sees, 4 to 10, Inclusive; 

Sees. 17 to 20. Inclusive; 

Secs. 24 to 26. Inclusive; 

8ecs. 28 to 35, Inclusive. 

T. 1 8 . R 9 W , 

Secs. 1 end 2; 

Sees. 9 to 15, inclusive; 

Sec*. 22 to 28. Inclusive; 

Secs. 32 to 36, inclusive. 

T. 1 8..R. 10W., 

Secs. 1 to 5. Inclusive; 

8ecs. 10 to 12, Inclusive. 

T.2S..R.8W., 

Secs. 1 to 11. Inclusive; 

Secs. 17 to 20, Inclusive 
T.28..R 9 W . 

Secs. 1 and 2; 

Secs. 4 and 5; 

Secs. 9 and 10; 

Secs. 12.14. and 24 
T. 1 N., R. 6 W.. 

Secs. 29 and 32. 

T 1 N.R 8 W.. 

8ecs. 6 and 31. 

T1N.R.9 W. # 

Sec. 4. 

T. I N .R. 10 W.. 

Secs. 30 to 32. Inclusive. 

T. 1N..R. 11 W.. 

Secs. 13 to 15, inclusive: 

Secs. 17 to 29, Inclusive. 

T. 1 N.. R. 12 W.. 

Secs. 2 and 3; 

Secs. 10 to 13. inclusive. 

DEERLODCr. COUNTY 

T. 1 N.. R. 12 W. # 

Secs. 2 and 3. 

T. 1 N., R. 13 W.. 

Sees 4, 8. and 18 
T. 1 N.. R. 14 W , 

Sec 26. 

T. 2 N., R. 12 W., 

Secs. 20 and 28: 

Secs. 32 to 34, Inclusive 
T. 2 N., R. 13 W., 

Secs. 20. 22. and 24; 

Sec. 34. 

The public land in the areas described 
aggregate approximately 48,440 acres. 

3. For a period of sixty (60) days from 
the date of publication of this notice in 
the Federal Register, all persons who 
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wish to submit comments, suggestions, 
or objections in connection with the pro* 
posed classification mar present their 
views In writing to the District Manager. 
Bureau of Land Management. Dillon. 
Mont. 59725. 

4 . A public hearing on the proposed 
classification will be held on June 4.1970. 
at 1 pin., at the Romney Inn. 2910 
HaiTisoa Avenue. Butte. Mont. 

Eugene H. Newell. 
Acting State Director. 

|FA Doc 70-4337; Filed, Apr. 8 . 1970; 
8:49 im.) 


[Serial No. N-4530) 

NEVADA 

Order Opening lands to Petition- 
Application 

March 31. 1970. 

1. Pursuant to the authority dele¬ 
gated to me by Bureau Order 701 of 
July 23. 1904. as amended, and the regu¬ 
lations In 43 CFR 2233.1-1 (e)(4). it is 
hereby ordered as follows: 

2. At 10 a m. on April 15. 1970. the 
lands described in paragraph 3 shall be 
open to petition-application under the 
applicable provisions of the Act of June L 
1938 <52 Stat. 609). as amended (68Stat. 
239; 43 U.S.C. 682a). 

3. The public lands are described as 
follows: 

Mount Diablo Meridian 

Beginning nt the east quarter comer of sec¬ 
tion 24. T. 5 8.. R. 42 E.; 

Thence north 82 50" s*at 92 4 chains to 
the true point of beginning; thence east 5 
chains; thence north 10 chains; thence west 
3 chains; thence south 16*08" west along the 
easterly boundary of a public airport 9.2 
chains to the point of beginning. 

The area described above aggregates 
approximately 3.75 acres. 

4. Tiie lands have been open to appli¬ 
cations and offers under the mineral 
leasing laws and to location under the 
U.S. mining laws. 

Inquiries concerning the lands should 
be addressed to the Manager. Land Of¬ 
fice. Bureau of Land Management. Room 
3008. Federal Building, 300 Booth Street. 
Reno. Nev. 89502. 

Rolla E. Chandler. 

Manager , Nevada Land Office. 

(FR. Doc. 70-4312; Filed. Apr. 8. 1970; 

8:47 am 1 


(New Mexico 435] 

NEW MEXICO 

Notice of Classification of Public 
Lands for Multiple Use Management 

April 2.1970. 

1. Pursuant to the Act of September 
19. 1964 <43 UB.C. 1411-18) and the 
regulations in 43 CFR Parts 2410 and 
2411, the public lands described below 
were classified lor multiple use man¬ 
agement <32 Fit. 2579-2586) on Febru¬ 
ary 7.1967. 

2. Publication of this notice segregates 
the lands from all forms of appropria- 

fCOCtAL 


tlon including the general mining and 
the mineral leasing laws. The lands have 
high recreational or historical values 
and it Is necessary to protect the Gov¬ 
ernment's existing and proposed recrea¬ 
tional improvements. As used herein, 
“public lands** means any lands with¬ 
drawn or reserved by Executive Order 
No. 6910 of November 26. 1934. as 
amended or within a grazing district es¬ 
tablished pursuant to the Act of June 28. 
1934 <48 8tat. 1269), as amended, which 
are not otherwise withdrawn or reserved 
for Federal use or purpose. 

3. The adverse comments which were 
received following publication of the no¬ 
tice of proposed classification <34 FR. 
5748> were withdrawn. The record show¬ 
ing the comments received and other in¬ 
formation is on file and can be examined 
in the Las Cruces District Office, Bureau 
of Land Management, 1705 North Sev¬ 
enth Street. Las Cruces. N. Mex. 88001. 
and the New Mexico Land Office. Post 
Office and Federal Building. Federal 
place, Santa Fe. N. Mex. 87501. The pub¬ 
lic lands affected by this classification 
are located within the following de¬ 
scribed areas and are shown on maps 
designated 36-03-01, 30-03-02. and 30- 
03-03 in the Las Cruces District Office 
and at the New Mexico Land Office of 
the Bureau of Land Management. 

Nrw Mexico Principal Meridian 

ORGAN MOUNTAIN RECREATION AREA 

T. 22 8.. R. 4 E., 

Sec. 6. lots 17 and 62 to 76. inclusive; 

8cc 6 E*£* 

Stc. 16. lot l And 

Sec. 17. lot* 1. 3. 8. 6. 7. 8. And 

Sec. 20. Nft And SW^; 

Sec. 31. lots 5. 0. and E!,NW!4; 

Secs. 32 and 33. 

NAT LOR RECREATION AREA 

T. 22 S.. R 3 E., 

Sec. 13.3W14 And sw^ssi;: 

Sec. 14. loU 13. 14. 16, and 16; 

Sec. 23. lot 7 and NEV«NE&: 

Sec. 24. and N^SE*;. 

T H RE E RIVERS FETA OGLTPH SI IE 

T. 11 8 . R 9^ E.. 

8ec. 17. EV4SEK; 

Sec. 20. EfcNE*4: 

Sec. 21; 

Sec. 28. NHWH. 

NEEDLE'S XT* PICNIC SITE 


DONA ANA RECREATION AREA 

T. 21 S„R. 1 E.. 

Sees. 24 and 25. 

T. 21 8.. EL 2 E.. 

Sec. 19. lot* 16 to 21. Inclusive, and lot* 
23 to 21. Inclusive; 

Sec. 30; 

Sec. 31. lot* 9 to 16. Inclusive. 

The areas described above aggregate 
13,562.35 acres. 

4. For a period of 30 days from date of 
publication in the Federal Register, this 
classification shall be subject to the ex¬ 
ercise of administrative review and modi¬ 
fication by the Secr etary of the Interior 
as provided for in 43 CFR section 24112c. 
For a period of 30 days. Interested par¬ 
ties may submit comments to the Secre¬ 
tary of the Interior, LLM. 721. Washing¬ 
ton. D.C. 20240. 

W J. Anderson. 

State Director 

[FR. Doc. 70-4313: FUed. Apr. 8. 1*70. 
8:47 rjxlJ 


(Serial No. Utah 81511 

UTAH 

Notice of Proposed Classification of 
Public Lands for MuHiple-Use 
Management 

l. Pursuant to the Act of September 
19. 1964 ( 78 Stat. 986; 43 UB.C. 1411-18). 
and to the regulations in Title 43 CFR. 
Parts 2410 and 2411. It is proposed to 
classify for multiple-use management the 
public lands within the area described 
below. Publication of this notice has the 
effect of segregating the described lands 
from appropriation under the agricul¬ 
tural lands laws (43 UB.C„ Parts 7 and 
9: 25 UB.C. sec. 334). and from sales 
under section 2455 of the Revised Stat¬ 
utes as amended <43 UB.C. 1171). The 
lands shall remain open to all other 
applicable forms of appropriation, in¬ 
cluding the mining and mineral leasing 
laws, except as noted In paragraph 3 
below. As used herein, ^public land*’ 
means any lands withdrawn or reserved 
by Executive Order No. 6910 of Novem¬ 
ber 26. 1934. as amended, or within a 
grazing district established pursuant to 
the Act of June 28. 1934 (48 Stat. 1269). 
as Amended, which are not otherwise 
withdrawn or reserved for a Federal use 


T. 24 8.. R. 3 E.. 

Sec. 1; 

Sec. 12. Ntf. 

GRANITE CAP RECREATION ARXA 

T. 25 8.. R. 21 
Sec. 26. 3WK; 

Sec. 27. 8H; 

Sec. 34. Nfc; 

Sec. 35. NW»4. 

MASAAQUI FKAK PETROGLTPMS 


T. 21 8 . R. 8 W.. 

Sec. 29. SW '4 and W^SE**. 


T. 21 3.. R. 8 W„ 

Secs. 20, 21. and 22; 

Bee. 23. Ef4. NHNW%. BE^NW**. and 
SW%: 

Sees. 24. 25. and 26: 

Sec. 27. E>4, NWK, and NW^8W«4; 

Sec. 28; 

Sec. 29, NV4 and E^SB^. 


or purpose. 

2. The public lands affected are those 
administered by the Bureau of Land 
Management within the following de¬ 
scribed areas in Beaver and Iron 
Counties: 

Salt Lake Meridian 


T. 26 S.. R. 7 W.. 

That portion of township In Braver County 
west of the National Forest boundary. 

T 268.R*8to20 W. 

That portion of township* in Beaver 
County. 

T. 27 8^ R. 7 W„ m , 

That portion of township west of National 
Forest boundary. 

T. 27 8. Rs. 8 to 18 W.. 


All of townships 
T 278.R* 19 and 20 WL. 

That part within Fillmore District 2. 

Tpa. 28. 29, and 30 8.. R. 6 W.. * 

That part west of the National Fores* 
boundary. 
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Tpe 28. 29, and 30 S.. IU. 7 to 19 W . 

All towiwhipa and portions of towiublpa 
within Pillmorc District 3. 

T 31 8.. Ra 8 to 18 W., 

All portions of townships within Fillmore 
District 3. 

T 32 S. Ra. 10 and 11 W... 

That portion of townships within Fill¬ 
more District 3. 

The area described is bounded on the 
north by the Beaver-Millard County 
line, on the west and south by the 
Nevada State line and the boundary be¬ 
tween Grazing Districts 3 and 4. and on 
the east by the National Forest bound¬ 
ary. Public domain land within the area 
totals approximately 1.097.888 acres. 

3. Publication of this notice also has 
the effect of segregating the lands de¬ 
scribed below from entry or location 
under the general mining laws, but not 
the mineral leasing laws: 


Nam* of «tt* Aon» 


Qokltti IUW 
RrrximlWq) 
Ait*. 

Frisco Peak.. 


R/uich < noyau 
No I 

Nonli Crrtk... 

Hunch Canyon 
No. 2. 

Hock ComU.. 


Charcoal Klin* 

Willow Hitrhics 

No. 1. 

Chvcool Kiln* 

R<or Canyon.. 

WillOW tfprtflSA 
No. 2. 
Mir^rnYtJW- 
I Uwrtatr 


Pmk 


PlnnoJunipct 

*u*l> An'4 


Total i 


t. n. m w\. a, 

NBHNRM. 

T. a» a, k. u w.. Rw.an. 

WlyNWlii 77, 
SFMXVM. NSttfUtM. 
T. 27 5.. R7iw .gse.is. 

T. »g., R. AM .Sue. as, 
lots fi. R, and 7. 

T ®8.. K. t>W..gcc I. 

SEUNK14. F^K'4 
T 28 R.. R 'i« . Scr ft. 
NW^RKW.SWUNKli. 
RKIiNWlJ. NgWSMlJ 
T > 8 .. B. 14U' .. fee 10 . 
SWWNKH. 

T. as A . K is w., see. 7. 
NWMNK& 

T. 39 8 . It. tAW.fer.fl 

SKHSWH 

T. a»g.. r. in w.fer u. 

kicks ku 

T 29 8., H Hi W , her. 11 
NWI 4 NKH. 

T 30 5.. H. »W..fec. !. 

M l fNWKNWHl; fet 
1. IM pint west of 
Mifinwillf K<’*crmtr 
ultliin NKUNRti. 
8 UNEI 4 . 

S'W^URjf ciMitaltunc 
umrntliMKflT. 

T » 5., fr \s W . Sec. 3. 
tluu iwi nf NEmSRK 
within Pmtnmw UiUtrlH 
T 30S R, 15 W.. 8sc. 7 

fee. IK, 

Wftwg **♦ 
NWMNWS. 

T. *15. K. UIW,. IS. 
KUF.U; fee 71. 
NKidNKH 


49,00 
UMl 00 

m 00 
ULM 
170 00 
iso 00 

to 00 

40(0 
taoo 
to 00 
40 00 
to m 


ISO 00 
15 00 


L&SA.04 


4. For a period of 60 days from th 
date of publication of this notice In th< 
Federal Register, all persons who wisl 
lo submit comments, suggestions, oi 
objections in connection with the pro 
loosed classification may present thcii 
views in writing to the District Manager 
bureau of Land Management. Post Office 
box 778. Fillmore. Utah 84631: or U 
the State Director. Bureau of Lane 
Management. Post Office Box 11505, Sal 
U)ce City. Utah 84111. 

T l ie r * cord Rnd maps depictinf 
e * ands are on file and may tn 
lewed at the Bureau of Land Manage- 
* Strict office at Fillmore. Utal 
o*^** to Office, Federal Building 

UuiL° Uth 8Ut€ 8treet * Salt L**® aty 


6 A public hearing on the proposed 
classification will be held on April 16. 
1970, at 1 p.m. In the courtroom of the 
Beaver County Courthouse, Beaver, 
Utah. At this hearing statements In sup¬ 
port of or opposition to the proposal may 
be presented. 

R, D. Nxici-son, 
State Director. 

|PR Doc 70-4310, Filed. Apr 8. 1970; 
8:47 am | 


Office of the Secretary 
DARIUS N. KEATON, JR 

Statement of Changes in Financial 
Interests 

In accordance with the requirements 
of section 710 <b>' 6 > of the Defense 
Production Act of 1950, as amended, and 
Executive Order 10647 of November 28. 
1955. the following changes have taken 
place in my financial interests during the 
past 6 months: 

(!) None. 

(2) None 
(31 None. 

(4) None 

This statement is made as of March 13. 
1970. 

Dated: March 24. 1970. 

D. N. Keaton. 

I PR Doc 70 4326: Filed Apr 8. 1970; 
8:48 am | 


EDGAR A. WEYMOUTH 

Statement of Changes in Financial 
Interests 

In accordance with the requirements of 
section 710(b) (6) of the Defense Produc¬ 
tion Act of 1950, as amended, and Exec¬ 
utive Order 10647 of November 28. 1955. 
the following changes have taken place 
in my financial interests during the past 
6 months: 

(l) None 
(2| None 

(3) None 

(4) None. 

This statement is made os of March 25. 
1970. 

Dated: March 20. 1970. 

Edgar A Weymouth. 

ir.R Doc. 70-4327 Filed. Apr 8. 1970; 
8 48 am | 


DEPARTMENT OF COMMERCE 

Bureau of International Commerce 

(Case No 336| 

LUDWIG KASTNER 

Order Conditionally Restoring Export 
Privileges 

In the matter of Ludwig Kastner, Ros- 
sauer Lande 25, ViennA IX. Austria. 
Respondent. 


By order dated December 3, 1964 <29 
P.R. 17123), the above-named Ludwig 
Kastner, and also Oeorge Kastner were 
denied all UJ5. export privileges for the 
duration of export controls. The order 
provided In substance that 5 years after 
the date thereof the respondents might 
apply for modification of the denial 
order. The said respondents have filed 
such applications. 

The respondents’ applications were 
referred to the Compliance Commissioner 
and considered by him. He recommended 
that the application of George Kastner 
be denied and such recommendation Is 
hereby accepted and said application is 
denied. 

With respect to Ludwig Kastner the 
Compliance Commissioner has reported 
that it appears from said respondent’s 
representations and otherwise from in¬ 
formation in possession of the Investiga¬ 
tions Division. Office of Export Control, 
that conditional restoration of said re¬ 
spondent's export privileges is consistent 
with the purposes of the export control 
program. The Compliance Commissioner 
has recommended that an order be 
entered conditionally restoring export 
privileges to said respondent. 

The undersigned has considered the 
record herein and concurs with the Com¬ 
pliance Commissioner that conditional 
restoration of Ludwig Kastner's export 
privileges is consistent with the purposes 
of the U.8. Export Administration Act 
of 1969 and regulations. 

Accordingly, it is hereby ordered that 
the export privileges of Ludwig Kastner 
be and hereby are restored conditionally, 
and the said respondent is placed on 
probation for the duration of export con¬ 
trols. The conditions of probation are 
that the said respondent: < 1 > Shall fully 
comply with all of the requirements of 
the Export Administration Act of 1969. 
and all regulations, licenses, and orders 
issued thereunder; <2> shall on request 
of the Office of Export Control, or a 
representative of the UB Government 
acting on Us behalf, promptly disclose 
fully the details of his participation in 
any and all transactions Involving U.S.- 
origin commodities or technical data. 
Including information as to the disposi¬ 
tion or Intended disposition of such com¬ 
modities or technical data, and on such 
request shall also furnish all records 
and documents relating to such matters. 
Further, on such request, said respond¬ 
ent shall promptly disclose the names 
and addresses of his partners, agents, 
representatives, employees, and other 
persons associated with him In trade or 
commerce. 

Upon a finding by the Director, Office 
of Export Control, or such other official 
as may be exercising the duties now 
exercised by him, that said respondent 
has failed to comply with any of the 
conditions of probation, said official, with 
or without prior notice to said respond¬ 
ent, by supplemental order, may revoke 
the probation of said respondent and 
deny to him all export privileges for such 
period as said official may deem appro¬ 
priate. 8uch order shall not preclude the 
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Bureau of International Commerce from 
taking further action for any violation 
as may be warranted. 

Dated: March 16. 1670. 

This order shall become effective 
forthwith. 

Rauer H Meyer. 

Director. Office of Export Control , 

(Fit. Doc. 70-4345; Filed. Apr. 8. 1870: 

8:50 a- in.J 

DEPARTMENT OF HEALTH. 
EDUCATION. AND W&FARE 

Food and Drug Administration 

(Docket No. FDC-D-162: NDA No. 12-228. 
etc. | 

CERTAIN DRUGS; EXTENSION OF TIME 
FOR REQUESTING HEARING ON 
PROPOSAL TO WITHDRAW AP¬ 
PROVAL OF NEW-DRUG APPLICA¬ 
TIONS 

Drugs for Human Use; Drug Efficacy 
Study Implementation 

A Notice of Opportunity for Hearing 
was published in the Federal Register 
of February 7. 1970 (35 F.R. 2734). an¬ 
nouncing that the Commissioner of Food 
and Drugs proposed to issue an order 
under the provisions of section 505(e) of 
the Federal Food. Drug, and Cosmetic Act 
withdrawing approval of new-drug ap¬ 
plications for combination drugs con¬ 
taining thiazides and potassium chloride; 
or thiazides, potassium chloride, and re- 
serpine or rauwolfla serpentina. The 
notice allowed 30 days after its pub¬ 
lication in the Federal Register for per¬ 
sons who would be adversely affected 
by an order withdrawing such approval 
to file a wTltten appearance electing 
whether or not to avail themselves of the 
opportunity for a hearing. 

The notice Included reference to the 
order published in the Federal Register 
of September 19. 1969 (34 Fit. 14596). 
amending the procedural rules applicable 
to requests for hearings (21 CFR 130 12, 
130.14. 146.1). On January 16. 1970. the 
Hon. James L. Latchum. judge of 
the U B. District Court of the District of 
Delaware, filed an opinion that the 
amendments of September 19.1969. were 
null and void because of the lack of ad¬ 
vance notice of proposed rule making and 
opportunity for interested persons to file 
comments. In the Federal Register of 
February 17. 1970 <35 Fit. 3073). the 
Commissioner of Food and Drugs pro¬ 
posed said amendments, allowing 30 days 
for interested persons to comment. After 
comments have been received and re¬ 
viewed a final order will be promulgated. 

Therefore, the notice of opportunity 
for hearing published February 7.1970. is 
amended by extending the time for filing 
a written appearance of election until 
30 days after the date of publication In 
the Federal Register of a final order 
acting on the proposal of February 17. 
1970. 


This action Is taken pursuant to pro¬ 
visions of the Federal Food. Drug, and 
Cosmetic Act (sec. 505. 52 Stat. 1052-53. 
as amended: 21 UB.C. 355) and under 
authority delegated to the Commissioner 
(21 CFR 2.120). 

Dated: March 30. 1970. 

6am D. Fine. 

Acting Associate Commissioner 
for Compliance. 

| P R. Doc. 70-4305; Filed. Apr. 8. 1070; 
8:47 nm.) 


FEDERAL MARITIME COMMISSION 

ALASKA STEAMSHIP CO. ET AL. 

Notice of Agreement Filed 

Notice is hereby given that the follow¬ 
ing agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act. 1916. as 
amended <39 Stat. 733, 75 Stat. 763. 46 
U.S.C. 814). 

Interested parties may inspect and ob¬ 
tain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission. 1405 I Street NW.. 
Room 1202; or may inspect the agree¬ 
ment at the Field Offices located at New 
York. N.Y., New Orleans. La., and San 
Francisco. Calif. Comments on such 
agreement, including requests for hear¬ 
ing. may be submitted to the Secretary. 
Federal Maritime Commission, Washing¬ 
ton. D.C. 20573, within 20 days after 
publication of this notice in the Federal 
Register. Any person desiring a hearing 
on the proposed agreement shall provide 
a clear and concise statement of the mat¬ 
ters upon which they desire to adduce 
evidence. An allegation of discrimination 
or unfairness shall be accompanied by a 
statement describing the discrimination 
or unfairness with particularity. If a 
violation of the Act or detriment to the 
commerce of the United States is alleged, 
the statement shall set forth with par¬ 
ticularity the acts and circumstances said 
to constitute such violation or detriment 
io commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as inidcated hereinafter) and 
the statement should Indicate that this 
has been done. 

Alaska Steamship Co.. Dillingham 
Corp.. and Foss L t T Co., Notice of 
Agreement Filed for Approval by: 

Edward Cl. Lowry. XU. Bogle, Oates. Dobrln, 

Wakefield A Long. 14th Floor Norton 

Building. Seattle. Wash. 98104. 

Agreement No. DC-45 between Alaska 
Steamship Co., Dillingham Corp. (Dil¬ 
lingham) and Foss L L T Co. <Foss>. a 
wholly owned subsidiary of Dillingham, 
provides for the sale by Alaska Steam¬ 
ship Co. to Focss of certain equipment 
employed in Alaska Steamship Co.’s 
Southeastern Alaska service and certain 
parcels of real property. 

Alaska Steamship Co. also intends to 
transfer certain operating rights under 
the Interstate Commerce Commission 


(ICC) which It has in connection with 
its transportation service between 
Seattle. Wash., and Southeastern 
Alaska If the ICC approves such trans¬ 
fer prior to the closing date, the Alaska 
Steamship Co. shall transfer such lights 
to Foss on the first closing date. If the 
ICC approves such transfer on or after 
such closing date. Alaska Steamship Co. 
shall transfer such rights to Foss on the 
second closing date. The agreement also 
provides that Alaska Steamship Co. will 
not compete with Foss for a period of 5 
years from the first closing date. 

Foss shall pay to Alaska Steamship Co. 
a total purchase price of $3,900,000. 

The first closing date of the transac¬ 
tions covered by the agreement shall take 
place at a time and place to be deter¬ 
mined by the parties but not later than 
thirty (30) days after the Federal Mari¬ 
time Commission has approved this 
agreement pursuant to section 15, Ship¬ 
ping Act. 1916. 

Dated: April 3.1970. 

By order of the Federal Maritime 
Commission. 

Francis C. Hurney. 

Secretary. 

|FR. Doc. 70-4348: Filed. Apr. 8. 1970; 

8:50 un ) 


ISRAEL/U.S. NORTH ATLANTIC PORTS 
WESTBOUND FREIGHT CONFERENCE 

Notice of Agreement Filed 

Notice is hereby given that the fol¬ 
lowing agreement has been filed with 
the Commission for approval pursuant 
to section 15 of the Shipping Act. 1916. 
as amended (39 Stat. 733, 75 Stat. 763. 
46 OS.C.814). 

‘Interested parties may Inspect and ob¬ 
tain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission, 1405 I Street NW„ 
Room 1202: or may inspect the agree¬ 
ment at the Field Offices located at New 
York. N.Y.. New Orleans. La., and San 
Francisco. Calif. Comments on such 
agreements, including requests for hear¬ 
ing, may be submitted to the Secretary. 
Federal Maritime Commission. Washing¬ 
ton. D.C. 20573, within 20 days after pub¬ 
lication of this notice in the Federal 
Register. Any person desiring a hearing 
on the proposed agreement shall provide 
a clear and concise statement of the 
matters upon which they desire to adduce 
evidence. An allegation of discrimination 
or unfairness shall be accompanied by 
a statement describing the discrimina¬ 
tion or unfairness with particularity If 
a violation of the Act or detriment to the 
commerce of the United States is alleged, 
the statement shall set forth with partic¬ 
ularity the acts and circumstances said 
to constitute such violation or detriment 
to commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as Indicated hereinafter* 
and the statement should indicate that 
this has been done. 

Notice of agreement filed by: 
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DEPARTMENT OF TRANSPORTATION 

Hazardous Materials Regulations Board 
I. R. WOLFE AND SONS, INC., ET AL 
Special Permits Issued 

April 6,1970. 

Pursuant to Docket No. Rule-making Procedures of the Hazardous Ma¬ 

terials Regulations Board, issued May 22. 1968 »33 P.R. 8277). 49 CFR 170, following 
Is a list of new DOT Special Permits upon which Board action was completed during 
March 1970: 


SptcUl 

prfintt 

No. 


Ifluot] t4> - ftjbjvct 


Mod* o» mod** of 

UuiwpurtAtUm 


«UT0 I R. Wolfr A. Son*. Tnrorponilri! for Ibr ohiprtKiil of eompr*«wd nir. arson. oxyyrti. nP 
troyrn. h*Hun». Iiyxtroem, nUrnu* oxxli*. am] inixtun-fl Birr col lu l»OT*3A and 3AA 
rylutdm buvluf ■ I0»yraf hWixmUik: period. 

OKU K«n Cotu|KVMrO (iiu ( oinjBitv.. Incurponitod. /or tlw »)ilpttv*rtt of uiypwi, UydrcgiMi, 
nitroem. aijun, and rafitun* hi DOT 3A and UA cylinder* lurln; a lo-> c >.u 

hydrowlaik* rvUwi prrtod. 

•163 Slrippro upon iprclilc regbtnitkm with thb Bnon], far the abipmrat of twit to eu*red 
u.V r canccfUrnUoti aulfurlr ackt in • certain type DOT 8i*cif teat Ion nP/2V' com* 
pcwitr (mckaying of not ar*r 15 tollon capacity. 

6IM Hrmfomatk* rorvoratton lor thw shipment of dkhlurodtfloorofiietHane In a tum- 
rrtUiabk w-amtas iSOfram wutrr capacity aJuuUnum iw» vjiitv v«*aapL 

5157 iturdett Oik>ji'ii Coui|>«nj of CtrvrLui*l. Itu'nrpnroled. for the »hl|it»enl of com- 
preaied ah, argon. Iwllnm. hydnjgrn. krypton, neon. iiitiugru. nitrous o»Wr, wxy- 
p*n. imoo, sod mUtnrrs tiinrof tn l>oT \K mid 3AA cytimlrm harm* u lO-yuor 
bydroaUtic rrtwt twnal 

Sikh tthlpnrm uim>i. <iiecihr nwbUwtkm with this Hoard, for the shipment of fissile radio- 
•rtlff material* tn the Mode! No. ZS.OKpafr Moduli* Whipping slid ritanc* Container. 

sue 


Highway and rail. 

Highway ami fall 

Highway and rail, 

Highway and rail. 
Itk|hwa> and rail. 


Si »l 


6193 

ffltt 


Ill'H 

€1115 


61 US 


Wtr.* 


*ya 


ftjtia 


Water, cargo-only 
aUirluft. high¬ 
way, and tall. 
Highway and rail. 

Highway and r«U. 


Shipper? upon rpectOr registration with this llmrd, for the ah l promt of fbalU> radio¬ 
active rwUeual* In the Names' Model No. '&AI shipping eontahirr. 

^hippen upon imelfic rwgtotintkm with this Board, for the «ht|Mn«nt of furmir m id or 
fanuir m id solutions hi a DOT Kpeclllratkai S3A polystyieuecase haring one inside 
gliwa bottle nf uot over fh-grtiif cuianly . 

Khlp(ien upon ipecitU'registration with this Board, far the shipment of slatitllicd sulfur 
trkatde m a nropn"i*f| IM>T MpcrltWtion III Af'sM‘3 tank i*ar Unk. 

Half Wehling Supply l anipnny for the shipment of raojpressed Air, argon, hydrogen, 
muogen, and oxygen in |HiT- 3A and 3AA r> linden having a !0*yn»r nydrtwtatic re- 
tost period 

Welding Equipment Company for theshfpmrnl ofoxygrn or mtrogeii tn DOT 3A and 
AAA cylinders having a IfV.tear hvdrustatlr latent |*rrloi) 

Shtpprni u nun specifor trgii.li utioti a it It tbb ihxifd, for ttir fhlpramt of car Ison hbuMd* 
in a DOT t*pti'iflr®tiou 12A nburliourd box with Inside glass Uittim uot over l-galion 
capacity earh, 

KMp|wn> u|XMi *|*eUlc irgistrjt if oi w ith Ihb Board, for the shipment of T> |ie II quant 1- 
tlca oi nou-ns«Ue radio*'litre material*, tWfr.* , or «p**ial form, hr the Argnane Waste 
Storage lihi 

Slvu Shippers npnit sperlftr rrgblmttoii with ltd* Bouid. for the sltlpment of oxygen in n 
small lOOn pate senrirr pn-Mire imiu-u filialde steel ryUntier 

<1 JO I Kilgore Corporation for the shipnieut of rlatf ft exploaivea. spei'la) liftmur k«. In a non* 

IMiT rnevtflratkin 3f, , 'Ar gunge steel drum. 

Industrial Welding Kipitpnieut Cmupany.lm Iheshipinmt of oompnv«5edatr, nitrogen. Highway and raM. 
ot> gen. argon, tiellum. hvdtngeu, umttmw llterruf. and oxygen -10% carbon dioxide 
mixtures in DOT 3A and3AA rvUnders having a Ihrcar !i>«Jroet.itk? n?twt perkxl. 

I’.S. Atomic Energy CamnitsAion fot one shipment of uietaflli nkIIuiu In a plant 
equipment-type tank. 

Slilpfe-m u|»u s|ie* tbc regbtratian with thb Itrjard, fur tin* eltipittcut of jxsints and 
related matcrUb having a fl.k?h gsoJnt aliavc .HT r„ in a MVgallmt mstninal water 
caiwrtt) sLeel portatde Link. 

Sblpiren upon spartltc regbiratlnu with Uib ttruud, for the shipment of Ihptefleil 
natural gu* In a 11,735-galkm nominal water eapnrlty oteel hk ketrsl vrvuuui 
•uUled alundnum cargo lank. 

BUM Shippers upon sperlftc rrfbfratkm with thb Hnard, foe the shipment of ttiullr radio 
artIvc materlab in the Babcock and W ilrax t'mniasny Model No It shipping 
ruritahier. 

t*nlversify of Kunv»* for wire shipment of U»*i turim of rotmU-VI In a tekdlierap) 
source brad 

Shipiiers upon »pr*’»hc regbtiatkm with this Hoard, for the shipment of vanadium 

... . .. . .. nr Mil Ml’ III nrU('ll?.unr.l l tnlr 


•211 

5212 


Hall. 

Highway and rail. 

HighAJi) and mil. 
Highway. 

Highway and mil. 


Carg<HMtly air- 
eraft, highw ay 
jutd rail. 
Highway. 


Highway. 

Highway 

Highway. 

Highway. 


(12M 


oxy trkhiortdefnA DOTS|awUM'utlun MC JIO. Mt* 311. or M« ‘ AI2cargo Uuk. 
ShlpLiera upon sper'llh' regto I ration with thb Hoor?l. fur the ?h!pma«it of sodium ctilwrito 
solutions in n DOT SjweiAmtlon MC 311 or IIC 312fabricated from Tyf»e 316stainless 


Highway 

Highway 

Highway 


Steel. 


William C. Jennings, 

Chairman . Hazardous Materials Regulations Board 
|P.R Doc. 70-4360: Filed. Apr 8.1070; 8:51 • m.| 


Mr. M Bonn, Secretary p.t., Iarael/U S. North 
Atlantic Ports Westbound Freight Con¬ 
ference, Ha'atxmauth Road 7-9, Post Office 
Box 1723, Haifa. laraeL 

Agreement No. 8420-8, between the 
member lines of the Israel/U.8. North 
Atlantic Ports Westbound Freight Con¬ 
ference, amends Article 1 of the basic 
agreement to provide for the transporta¬ 
tion of cargo either direct or via trans¬ 
shipment. in any direct or on-carrier 
ve, sel owned, controlled, chartered or op¬ 
erated by the member lines in the trade 
covered by the agreement. 

Dated: April 6, 1970. 

By order of the Federal Maritime 

Commission. 

Francis C. Hornet, 

Secretary. 

IPR Doc, 70-1350; Filed, Apr. 8. 1970: 
8:50 am.| 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

REGIONAL ADMINISTRATORS AND 
DEPUTY REGIONAL ADMINISTRA¬ 
TORS 

Redelegations of Authority With Re¬ 
spect to Renewal Assistance Pro¬ 
grams 

The redelegations of authority to 
Regional Administrators and Deputy 
Regional Administrators with respect to 
renewal assistance programs published 
at 31 F.R 8966, June 29. 1966. as 
amended at 32 FH. 11391. August 5. 
1967; 34 F.R. 20225, December 24. 1969; 
and 35 FJL. 1023. Jan. 24, 1970. are 
further amended under section A. para¬ 
graph 1. by revising subparagraph I to 
read as follows: 

L Suspend or temlnate Federal loan 
or grant assistance, except the cancella¬ 
tion of reservations of capital grant 
funds in connection with the termina¬ 
tion of Federal assistance under a con¬ 
tract for an advance and except the 
termination of Federal assistance under 
the demolition grant, code enforcement 
grant, interim assistance for blighted 
areas, and certified areas programs under 
title I of the Housing Act of 1949, as 
amended <42 UJS.C. 1450-1469). 

iSccrrtary't delegation* of authority pub- 
liLtxca at 31 F.R 8984, June 29. 1968, aa 
amended at 32 F-R 624. Jan 19. 1967. 32 
TR 11390. Aug. 5. 1967. and 33 F R 10161, 
July 16, 1968) 

Effective date. This amendment of re- 
delpgattons of authority shall be effec¬ 
tive a*, of April 1,1970. 

Lawrence M. Cox. 
Assistant Secretary for 
Renewal and Housing Management . 

1 Pn< Doc ’ 70-4346 Filed. Apr 8. 1970; 
8:50 a.m.j 


SMALL BUSINESS 
ADMINISTRATION 

GEORGIA SOUTHERN BUSINESS 
EQUITIES, INC. 

Notice of License Surrender 

Notice is hereby given that Georgia 
Southern Business Equities, Inc. (OSBE), 


Shurilngton Plaza Shopping Center. 
Macon. Ga. 31201, has surrendered its 
license to operate as a small business in¬ 
vestment company pursuant to 8 107.105 
of the regulations governing Small Busi¬ 
ness Investment Companies (33 F.R. 326, 
13 CFR Part 107). 

GSBE was licensed as a small business 
investment company on December 23. 
1960, to operate solely under the 8mall 
Business Investment Act of 1958 (the 
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Act). as amended (15 U.S.C.. 661 et scq.i. 
and the regulations promulgated 
thereunder. 

Under the authority vested by the Act, 
and pursuant to the cited regulations, 
the surrender of the license was accepted 
and all rights privileges, and franchises 
derived therefrom were canceled and 
terminated as of December 5. 1969. 

For Small Business Administration. 

Dated: March 31.1970. 

A. H. Singer. 

Associate Administrator 
for Investment. 

j PR, Doc. 70-1323: Piled, Apr. 8. 1070: 

8:43 am.) 

FEDERAL COMMUNICATIONS 
COMMISSION 

(Report No. 486) 

COMMON CARRIER SERVICES 
INFORMATION 1 

Domestic Public Radio Services 

Applications Accepted for Filing * 
April 6,1970. 

Pursuant to Sft 1.227(b)(3) and 21.26 
(b) of the Commission’s rules, an appli¬ 
cation. In order to be considered with any 
domestic public radio services applica¬ 
tion appearing on the attached list, must 
be substantially complete and tendered 
for filing by whichever date Is earlier: 
(a> The cl06C of business 1 business day 
preceding the day on which the Commis¬ 
sion takes action on the previously filed 
application; or <b> within 60 days after 
the date of the public notice listing the 
first prior filed application (with which 
subsequent applications are in conflict) 
as having been accepted for filing. An 
application which is subsequently 
amended by a major change will be con¬ 
sidered to be a newly filed application. It 
Is to be noted that the cutoff dates are set 
forth in the alternative—applications 
will be entitled to consideration with 
those listed In the appendix If filed by the 
end of the 60-day period, only If the 
Commission has not acted upon the ap¬ 
plication by that time pursuant to the 
first alternative earlier date. The mutual 
exclusivity rights of a new application 
are governed by the earliest action with 
respect to any one of the earlier filed 
conflicting applications. 

The attention of any party in interest 
desiring to flic pleadings pursuant to 


* All applications listed in the appendix are 
subject to further consideration and review 
and may be returned and or dismissed If not 
found to be in accordance with the Com¬ 
mission's rules, regulations and other 
requirements. 

•The above alternative cutoff rules apply 
to those applications listed In the appendix as 
having been accepted In Domestic Public 
Land Mobile Radio. Rural Radio. Polnt-to- 
Polnt Microwave Radio, and Local Television 
Transmission Services (Part 21 of the rules!. 


section 309 of the Communications Act 
of 1934. as amended, concerning any 
domestic public radio services applica¬ 
tion accepted for filing, is directed to 
ft 21.27 of the Commission’s rules for pro¬ 
visions governing the time for filing and 


other requirements relating to such 
pleadings. 

Federal Commonicatioks 
Commission. 

( seal 1 Ben F. Waple, 

Secretary. 


Appendix 

Applications Accepted foe Piling 

DOMESTIC PUBLIC LAND MOBILE RADIO SERVICE 

File No., applicant, call »1gn t and nature of application 

4887 C2-R-70—The Chesapeake A Potomac Telephone Co. of Virginia (KWA641). Re¬ 
newal of developmental license expiring May 14, 1970. Term: May 14, 1970 to May 14. 1971, 
Location: Temporary locations within the State of Virginia. 

5599- C2-P-70—The Bell Telephone Co. of Pennsylvania (KGC226), C P. to change antrum 
system; change transmitter site at location No. 1 from 723 Unden Street, to 110 North 
Hall Street. Allentown. Pa. Authorised one-way-signaling frequency 35.34 MHz 

5600- C2-P-70—Electrocom Corp. (KCI297). CP. to add base station at a new site Identified 
os location No. 2; 111 Perkins Street. Boston. Maas., to operate on 454 20 MHz. 

5601- C2-P-(2)-70—RAM Broadcasting of Florida, Inc. (New), C-P. for a new air-ground 
station to be located at 101 North Tampa 8treet, Tampa, Fla, Frequencies: 454 675 MKi 
(Signaling). 454.750 and 454 975 MHz (Base). ' 

5603- C2- P-( 2 )-70—Georgia Mobile Telephone Co, (New), CP. for a new air-ground sUUoo 
to be located at Southland Moving A Storage Building, 6126 Cypress Street. Tampa. FIs. 
Frequencies: 454.675 MHx (Signaling), 454.750 and 454.975 MHz (Base). 

5604- C2-P-(2)-70—Oregon Mobile Telephone Co. (New). CP. for a new air-ground station 
to be located at 814 Fifth Street South. Great Falla, Mont. Frequencies: 454.675 MHx 

(Signaling), 454.900 and 454.975 MHz (Base). 

5605- C2-P-70—Oregon Mobile Telephone Co. (New), CP. for a new air-ground ststioo 
to be located at Shattuck Butte near Idaho Falls, Idaho. Frequencies: 454.675 MHx 
(Signaling), 454 875 MHz. (Base). 

5606- C2-P-70—Oregon Mobile Telephone Co. (New). CP. for a new air-ground station 
to be located at 7 miles southeast of Olcndlve, Mont. Frequencies: 454.675 MHz (Signol- 
lng), and 454.850 MHa (Bose). 

5607- C2-P-70—Oregon Mobile Telephone Co. (New), Same as above, except: Location, 
north edge of Logan Airport, Billings, Mont. Frequencies; 454 675 MHx (Signaling), and 
454 825 MHz (Bose). 

5608- C2-P-70 —Oregon Mobile Telephone Co. (New), Same as above, except: Location. OMjxf 
Mountain. 6 miles southeast of Casper. Wyo. Frequencies: 454 675 MHz (8lgnaUup. and 
454 700MHz (Base). 

5609- C2-P-(2)-70— Missouri Mobile Telephone Co. (New). CP. for a new air-ground station 
to be located at Chase Park Plaza Hotel. 220 North Kings Highway Boulevard, St. Louis, 
Mo Frequencies: 454 675 MHz (Signaling). 454.800 and 454.875 MHz (Base). 

5610- C2-P-(2)-70—Missouri Mobile Telephone Co. (New). Same as above, except: Location, 
Commerce Bank Building. Ninth and Main Streets, Kansas City. Mo. Frequencies: 454.675 
MHz (Signaling), 454.775 and 454 900 MHz (Base). 

5611- C2-P-(2)-70—Texas Mobile Telephone Co. (New). CP. for a new air-ground station 
to be located at 3805 Heasmer Avenue, Matatrle. La. (New Orleans). Frequencies: 454.675 
MHz (Signaling). 454 850 and 454.925 MHz (Base). 

5612- C2-P-70—Texas Mobile Telephone Co. (New), Same as above, except: Location. Saadis 
Peak, 1.4 miles east-northeast of Albuquerque. N. Mex. Frequencies: 454.675 MHz (Signal¬ 
ing), 454750 MHz (Base). 

5813-C2-P-70—Texas Mobile Telephone Co. (New), Same as above, except: Location. 3 
blocks west of 81 Bypass on West North Street. Sallna, Kara*. Frequencies: 454.673 MK* 
(Signaling), and 454 950 MHz (Base). 

5614- C2-P-70—Texas Mobile Telephone Co. (New), CP. for a new air-ground station to 
be located at East Richey Street, Artesia. N. Mex. Frequencies: 454.675 MHz (Signaling), 
and 454.950 MHz (Base). 

5615- C2-P-70—South Carolina Mobile Telephone Co. (New). C.P. for a new air-ground 
station to be located at Sikes Radio Oo.. 4112 Dorchester Road, Charleston. SC Fre¬ 
quencies: 454.675 MHz (Signaling), and 454.800 MHz (Base). 

5616- C2-P-70—Nebraska Mobile Telephone Co. (New), CP. for a new air-ground atsuc* 

to be located at 2 miles southwest of Freemont, North Bend. Neb. Frequencies: ^ * 

MHz (Signaling). and 454.700 MHz (Base). 

5617- C2-P-(2)-70—Utah Mobile Telephone Co. (New). CP. for a new air-ground stauoo 
to be located at 1518 Washington Boulevard, Ogden. Utah Frequencies: 454 675 MB* 
(Signaling).454,850and 464 925 MHz (Base). 

5618~C2-P-(2)-70—Utah Mobile Telephone Co. (New). Same as above, except Location, 
Cove TV Relay Site near Monroe. Richfield, Utah. Frequencies: 454.673 MHz (8lgn* lln 6 L 
454 825 and 454 250 MHz (Base). 

5619- C2-P-(2)-70—California Mobile Telephone Co. (New). CP. for a new air-ground 
station to be located at Bald Mountain. 1.25 miles south of Meadow Lakes, Calif- Fre¬ 
quencies: 464 675 MHz (Signaling). 454.850 and 454 925 MHz (Base). (Fresno). 

5620- C2-P-70—California Mobile Telephone Co. (New). Same as above, except: I** AU( *j 
Monument Peak, east of San Diego. Calif. Frequencies: 454.675 MHz (Signaling i. * 
454.825 MHz (Base). 

5622-C2-P-(3)-70—RAM Broadcasting of Colorado, Inc. (New). CP. for a 

station to be located at Western Fidelity Building, 17th and California 8treets. • 

Oolo. Base frequencies: 454.250. 454.276, and 454300 MHz. 
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POINT “TO-POIKT MICRO W AVI RADIO SUJtVICC (TTUWHONE CARRIER)-Continued 

5703- C1-P-70—Mttrnn. Inc. (New). Site I: CJV for a new fixed station at the Foshay Tower 
Building. Minneapolis, Minn., at latitude 44-58 28" N.. longitude 93*16*17" W. Frequencies 
8049.0 and 6187.6 MHz on azimuth 143*48*. 

5704- C1 -P-70—Mitran. Inc. (New). Site 2: CJ>. for a new fixed station 18 miles northeast 
of New Trier. Minn., at latitude 44*37*22" N.. longitude 92*54*42" W. Frequencies 6212.0 
and 6330.7 MHz on azimuth 324*04*. and frequencies 6212.0 and 6330 7 MIIz on azimuth 
151*40*. 

5705- C1-P-70—Mitran, Inc. (New). Site 3: C.P. for a now fixed station 5.7 miles northwest 
of Zumbrota. Minn., at latitude 44*22*06" N.. longitude 92*43'14" W. Frequencies 6019.3 
and 6137 9 MHz on azimuth 331*48*. and frequencies 5960 0 and 6076.6 Mil/, on azimuth 
139*17’, 

5706- C1 -'P-70—Mitran. Inc. (New). Site 4: CP for a new fixed station 3.3 miles southwest 
of Viola. Minn . at latitude 44*01*44" N.. longitude 92*18'59" W Frequencies 6182 4 and 
6301.0 MHz on azimuth 319*33* and frequencies 11,225.0 and 11.465.0 MHz on azimuth 
265*33*. and frequencies 6271 4 and 6390 0 MHz on azimuth 92*55*. 

J707-C1 -P-70 —Ml trail, Inc. (New). Site 5: C.P. for a new fixed station at the Sheraton 
Hotel. Third and Broadway. Rochester. Minn . at latitude 44*01*14" N . longitude 92*27*47" 
W Frequencies 10.815.0 and 11.055.0 MHz on azimuth 85*27' 

5708- C1-P-70—Mitran, Inc. (New). Site 8: C.P for a new fixed station 3.4 miles southwest 
of Winona, Minn., at latitude 44*00*14** N , longitude 91*41*01" W Frequencies 60193 
and 6137.9 MHz on azimuth 273*21*. and frequencies 5960.0 and 6078.6 MHz on azimuth 
130*45’ 

5709- Cl-P-70—Mitran, Inc. (New). Site 7: C.P. for a new fixed station at the WXOW TV 
tower. County Highway 25 and Tchumper Ridge Road. La Crescent. Minn., at latitude 
43*48‘23" N.. longitude 91*22'04" W Frequencies 6212 0 and 6330.7 MHz on azimuth 
310*56'. and frequencies 11325.0 and 11.465 0 MHz on azimuth 85*59*. and frequencies 
6212.0 and 6330.7 MHz on azimuth 101*19*. 

571D-CI-P-70—Mitran. Inc. <Ncw), Site 8: C.P for a new fixed station at the Lynn Tower 
Building. 318 Main Street. La Crosse, Wls.. at latitude 43*48*44" N . longitude 91*15*07" 
W Frequencies 10315.0 and 11.055.0 MHz on azimuth 266*04'. 

5711- Cl-P-70—Mitran. Inc. (New). Site 9: C.P. for a new* fixed station 3 8 miles went- 
southwest of Cashton. Wla.. at latitude 43*43*53" N . longitude 90*51*31" W. Frequencies 
5960 0 and 6049.0 MHz on azimuth 281*40'. and frequencies 5060.0 and 6049.0 MHz on 
azimuth 108*01*. 

5712- C1-P-70—Mitran, Inc. (New). Site 10: C.P. for s new fixed station 3.4 miles south of 
Hillsboro, Wla.. at latitude 43 36 13" N., longitude 90* 19*23** W Frequencies 6212.0 and 
6330.7 MHz on azimuth 288*23*, and frequencies 6182 4 and 6301 0 MHz on azimuth 
121*59*. 

5713- C1 -P-76—Mitran, Inc. (New). Site II: CP for u new fixed station 4 7 miles south of 
North Freedom. Win . at latitude 43*23*31" N . longitude 89*51*37" W Frequencies 5960 0 
and 6070 6 MH* on azimuth 302*18'. and frequencies 5960 0 and 6078 6 MHz on azimuth 
159*23*. 

5714- C1-P-70—Mitran, Inc, (New), 8lte 12: C.P for a new fixed station 4.2 miles southeast 
of Mount Horeh. Win, at latitude 42*59*19" N.. longitude 89*39*13" W. Frequencies 
6271 4 and 6390.0 MHz on azimuth 339*31*. and frequencies 11.225 0 and 11.465.0 MHz on 
azimuth 63*31*. and frequencies 6271.4 and 63900 MHz on azimuth 123*44*. 

5715- CI-P-70- Mltmn. Inc (New). Site 13* C.P for a new fixed station at the WKOW TV 
tower, 5727 Tokay Boulevard. Madison. Wls., at latitude 43*03*09*' N . longitude 89*28*42" 
W Frequencies 10315.0 and 11.055.0 MHz on azimuth 243*38 

5716- C1-P -70—Mitran, Inc. <Ncw). Site 14 CP for a new fixed station 23 miles west of 
Janesville. WU., at UUtude 42*41*58" N.. longitude 89*04*10" W. Frequencies 5960 0 and 
6049 0 MHz on azimuth 304*08*. and frequencies 11.095.0 and 10.855 0 MHz on azimuth 
163*30*. and frequencies 5960 0 and 6078 6 MHz on azimuth 89*14*. 

5717- C1-P-70—Mltnui. Inc. (New). Site 15 CP. for n new fixed station 2.5 miles southeast 

of South Beloit. Ill., at latitude 42*28*23" N . longitude 88*58*44" W. Frequencies 11.505 0 
and 11.205.0 MHz on azimuth 343*34*. and frequencies 11.225.0 and 11.466.0 MHz on 
azimuth 217*33*. _ 

5718- C1-P-70—Mitran, Inc. (New). Site 16: CP. for a new fixed station at the WTVO(TV) 
tower. Meridian Road, Rockford. Ill , at latitude 42*17*14" N , longitude 89*10*16" W 
Frequencies 10,816.0 and 11.055.0 MHz on azimuth 37*25*. 

5719- CI-P-70—Mitran, Inc. (New). 8lte 17: C.P. for a new fixed station 5.6 miles northeast 
of Elkhorn, Wls.. at latitude 42*42*14" N. longitude 88*26*24" W. Frequencies 6271.4 and 
6300.0 MHz on azimuth 269*40* and Frequencies 6271.4 and 6390 0 MHz on azimuth 48“44'. 

5720- C1 -P-70—Mitran, Inc. (New), Site 18; CP. for a new fixed station at the WVTV(TV) 
tower on the Schroeder Hotel, Milwaukee, Wl* at latitude 43*02*20’* N., longtltude 
87*55’04*‘ W Frequencies 60193 and 6137.0 MHz on azimuth 229*05*. and frequencies 
6049 0 and 6167.6 MHz on azimuth 162*18*. 

5721- Cl-P-70—Mitran, Inc. (New). Site 19: C.P. for a new fixed station at the Racine Motor 
Inn, 535 Main Street, Racine. Wla.. at latitude 42*43 32" N.. longitude 87*46*56" W. Fre¬ 
quencies 6271.4 and 6390.0 MHz on azimuth 342*24*. and frequencies 6271 4 and 6300 0 
XfHzon azimuth 191*32*. 

5722- Cl P-70—Mitran. Inc. (New). Site 20: C.P. for a new fixed station 0.2 mllo west of 
Waukegan. HI, at latitude 42*21*26" N.. longitude 87*53*01" W. Frequencies 60103 and 
6137.9 MHz on azimuth 11*28*. and frequencies 6019.3 and 6137.9 MHz on azimuth 168*18*. 

5723- Cl-P-70—Mitran. Inc. (New). Site 21: C.P. for a new fixed station at the Clifton Build¬ 
ing Corp. Building. 2560 Oolf Road, Glenview. Ill. at latitude 42*03*26" N.. longitude 
87*48*01" W. Frequencies 6182.4 and 63603 MHz on azimuth 348*22*. and frequencies 
11,225,0 and U.466.0 MHz on azimuth 144*65*. 

5724- C1-P-70—Mitran, Inc. (New). Site 22: C.P. for a new fixed station at the La Salle 
Building. 136 La Salle Street South, Chicago, Ill., at latitude 41*52*44" N.. longitude 
87*37’66" W. Frequencies 10,816 0 and 11.055.0 MHz on azimuth 325*02*. 

(FJR. Doc. 70-4348; Filed. Apr. 8.1970; 8:50 a m ] 


FEDERAL HOME LOAN BANK BOARD 

(H.C. No. 65J 

USLIFE HOLDING CORP. 

Notice of Receipt of Application for 
Approval of Acquisition of Control 
of Sterling Savings and Loan Asso¬ 
ciation 

April 6, 1970 

Notice is hereby given that the Federal 
Savings and Loan Insurance Con) has 
received, an application from the 
USLIFE Holding Corp. New York. NY. 
for approval of acquisition of control of 
the Sterling Savings and («oan Associa¬ 
tion, Riverside. Call!., an insured institu¬ 
tion. under the provisions of section 
408<e» of the National Housing Act. as 
amended <12 U.S.C. 1730a(e>), an! 
f 584.4 of the regulations for savings 
and loon holding companies, said 
acquirttion to be effected by an exchang 
of stock of USLIFE Holding Corp. for 
stock of Sterling Savings and Loan A - 
socation Comments on the proposed 
acquisition .should be submitted to t 
Director, Office of Examinations and 
Supervision. Federal Home Loan Bank 
Hoard, Washington. D.C. 20552, within 
30 days of the date this not’ce aprear in 
the Federal Register. 

I seal I Grenville L. Millard. Jr.. 

Assistant Secretary 
Federal Home Loan Bank Board 

IF R. Doc. 70-4357: Filed. Apr 8. 1970. 

851 am,| 


FEDERAL POWER COMMISSION 

(Docket Noa. RI70 1431. etc | 

CONTINENTAL OIL CO. ET AL 

Orrfcr Providing for Hearings on and 

Suspension of Proposed Changes 

in Rates 1 

March 3i. 1970 

The Respondents named herein have 
filed proposed increased rates and 
charges of currently effective rate sched¬ 
ules for sales of natural gas under Com¬ 
mission jurisdiction, as set forth in 
Appendix A hereof. 

The proposed changed rates and 
charges may be unjust, unreasonable, 
unduly discriminatory, or preferential, 
or otherwise unlawful. 

The Commission finds: It Is 1° 1,16 
public interest and consistent with the 
Natural Gas Act that the Commission 
enter upon hearings regarding the law¬ 
fulness of the proposed changes, and Uiaj 
the supplements herein be suspended 
and their use be deferred os ordered 
below. 

The Commission orders: 

<A» Under the Natural Oas Act. pa r * 
ticularly sections 4 and 15, the regula¬ 
tions pertaining thereto <13 CFR Ch I • 
and the Commission’s rules of 
and procedure, public hearings shall ** 
held concerning the lawfulness of U» 
proposed changes 

1 Does not consoUdate for hearing or <h»* 
poae of the several matters herein 
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• B) Pending hearings and decisions 
thereon, the rate supplement herein are 
suspended and their use deferred until 
date shown in the "Date suspended until'* 
column, and thereafter until made ef¬ 
fective ns prescribed by the Natural Gas 
Act. 


NOTICES 

(C) Until otherwise ordered by the 
Commission, neither the suspended sup¬ 
plements. nor the rate schedules sought 
to be altered, shall be changed until dis¬ 
position of these proceedings or expira¬ 
tion of the suspension period. 

(D> Notices of intervention or peti¬ 
tions to intervene may be filed with the 

Arrzxvn A 
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Federal Power Commission, Washington, 
D.C. 20426, in accordance with the rules 
of practice and procedure <18 CFR 1,8 
and 1.37(f)) on or before May 15. 1970. 

By the Commission. 

[seal! Gordon M. Grant. 

Secretary 


Pocket 

Now 


Respondent 


Rote 

wbed- 

ulo 

No. 


Sup- 

pie- 

meat 

No. 


Purchaser and ivodorinr arro 


R170- 1411.. Continental OU Co., 
Pott Office Rot 2197, 
Houston, Tex. 77001. 


h 170 1412.. DAD Corp., 440 
Petrolrum Bldg.. 
Jackson, Mbs 3ftSU. 

RI70 1499 Mobil OU Corp. (Oper¬ 
ator). Pont Office 
Box 1774, Houston, 
To*. 77001. 

.do. 

.do... 

filTO 14.14.. (irmham-Mlchaelis 

Drilling Co. (Oper- 
ator) rt al., 211 
North Broadway, 
Wichita. Kon*. 67202. 

R172143$ Pan American Petro¬ 
leum Corp. (Oper¬ 
ator) et of.. Port 
office Dot HIO. Port 
Worth, To*. TfllOl. 

RI72U24. Phillips Petroleum 
Co., Bartlesville, 
Okie. 79QU9. 


R1721437.. standard 00 Co of 
Thus, a dlvidon of 
Chevron Oil Co. 

RI73143*.. I*an American Petro¬ 
leum Corp. 


Pan American Petro¬ 
leum Corp.. Port 
Omrc Boa A'/l, 
Tuba, Okla. 74101 

•—..do........ 


RI70 1430.. Gulf Oil Carp. 

(Operator) el al.. 

Peat Office Bo* I.VW, 

_ Tuba, OkU. 74102. 
RI721440.. Ror a. Godfrey, Hut 
0, Mud ill, Okla. 

72440. 

*1721441.. Yucca Petroleum Cow 

Amarillo, Tex. TV 103 

*1721442. Karl T. Smith d.b.a. 

Rail T. Smith k 
Associates (Operator) 

rt al., 308 Rank of 
the Southwest Bldg., 
a Amarillo, Tex. 7WXM. 

R172144I,. R.C.Wynn_. 


2m 


I 

17R 


2cr» 

219 

M 


330 


m 


49 




4VJ 


413 


IS 


—...do... 


*** footnote* at end of uble. 


12 Florida Gas Transmission Co. 
(South McAllen and Cortex 
Fields, Star and Hidalgo 
Countiee,Tei.) (KK District 
No. 4). 

1 1 Halted Gas Pipe Line Co. 
(GwtnviU* Field. Jefferson 
2 Davis County. Mis#.). 

6 Tennessee Gas Pipeline Co., a 
division of Temieco Inc. (Bee- 
llgson Field, Jtm Well# 
County, Tea.) (RR. District 
No. 4). 

id .’™do. 

* Colorado Interstate Gas Co. 
(Greenwood Fleki, Morton 
County, Karts ). 


** 42 Michigan Wisconsin Pipe Line 
Co. (Woodward Gas Area. 
Major County. Okla.) (Okla¬ 
homa ••Other'* Area). 

* Natural Gas Pipeline Co. of 
America (Camrlck Field, 
Beaver County, Okla.) (Pan¬ 
handle Area). 

7 Natural Ga« Pipeline Co. of 
America (Camrtck Field. 
Texas County, OkkM (Pan¬ 
handle Area). 

2 Michigan Wisconsin Pipe Line 
Co. (North Thorndike Field, 
Gray and Robert* Counties, 
Tei)(RR. District No. 10). 

9 Lone Star Gw Co. (Southeast 
Durant Field, Bryan County. 
Okla.) (Oklahoma "Other" 
Arm). 

"3 Natural Gas Pipeline Co. of 
America (Putnam Field, 
Dewey County, Okla.) 
(Oklahoma "Ottne" Area). 

2 Michigan W be on# In Pipe Line 
Co. (North Thorndike Area. 
Whoctrr County, Tex.) 

(RR. District No. W ). 

1 Kansas Nebraska Natural Gas 
Co.. Inc. (West Heydon Field, 
Hope Mill# County. Okla.) 
(Oklahoma "Other" Area). 

1 Lone Star Gas Co. (Southeast 

Aykoworth Field, Bryan 
County, Okla.) (Oklahoma 
"Other" Area). 

2 Michigan Wisconsin Pipe Line 

Co. (Northwest Quinlan 
(Chester Line) Field, Wood- 
ward County, Okla.) (Pan¬ 
handle Arm). 

2 Panhandle Eastern Pipe Line 
Co. (North Hoption Field, 
Woods County, Okla.) 
(Oklahoma "Other" Area); 

*•7 Kl Paso Natural Gas Co. 

» b (Blanco Mtsa Verde Poof, 

Ban Joan County, N. Me* ) 
(San Juan Basin Arm). 

»ft Kl Paso Natural Gas Co. 

*» fl (Basin Dakota Pool. Han 

Joan County, N. Mr*.) (Sou 
Juan Basin Arm). 


Amount 

of 

annual 

increase 

Data 

mb« 

tendered 

Effect hr# 
date 
unless 
suspended 

Dote 

Cents per Mef 

Rata in 

suspended 

until— 

Rale In 
effect 

Proposed 
Increased rale 

r iic<i 

subject to 
refund tn 
dockets 
Non. 

tt.ao 

6- 4-70 

•2 270 

2 270 

17.06362 

• • 13 0 

R162 513 

129,600 

2- 4 70 
2- 4-70 

•4- 270 
>4- 4 70 

Accepted . 
2 270 

17.0 

• »sto 


43,777 

2- 2-70 

•4- 2-70 

9 2-70 

18 6363 

• •13 0623 

RITO 264. 

237 

ACT* 

1,066 

2- 2-70 
2- 2-70 
2- 2 70 

•4- 270 
•2 270 
*4- 270 

2 3 70 
2 270 
2 270 

13 6669 
136366 
•• 17.0 

• •136633 
••136621 
••••130 

RI626 
HUT m 

R162623. 

40,640 

2- 2-70 

•2 2-70 

2 270 

*•*130 

• ** *• *23 81666 


176 

2- 2 70 

*2 270 

2 270 

• 17.0 

iMUt3a 

K161-433 

1*6 

2- 2-70 

* 4-270 

22-70 

• 17.0 

•»«13S 

RI61-463 

»,266 

2-31-70 

• 4 1-70 

21-70 

•» 17.06376 

• •*•21.6620 

K170-6M. 

10 

2- 2-70 

• 4 2-70 

22-70 

1*0 

■ • 1301336 

R162M0. 

121 

2 2 70 

*4-270 

2270 

**130 

•••••17.01686 


7,3» 

2- 2 70 

• 4-2-70 

22-70 

•*1277 

• •*•20.077763 

R1702/7# 

A 121 

2- 3-70 

•2270 

22-70 

***•13 60 

•WWW 17.14 


2,020 

2- 2-70 

•22-70 

22-70 

130 

m 1301 


6.722 

2-2-70 

•2270 

2270 

*•"17.46 

•*•*•» 23 WO 


L 200 

2-6-70 

•4-270 

2270 

*•130 

•••••17.0 


272 

272 

2- 2-70 
2- 6-70 

•2270 

•2270 

2270 

2270 

130 

130 

•**■ 13 2002 

13 2093 


120 

120 

2- 2-70 
2- 6-70 

• 2270 
•2270 

2270 

2270 

130 

130 

••HO 

••HO 
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Amntx A—Conti*aed 



t> 4 S A 

-- 


Data 

flung 

tendered 

M 


Cents par Mcf 

Rate la 

Docket Respondeat 

No. 

■■■ 

BChed- 

ule 

NO. 

pie- Purchaser and producing ana 
■Ml 

No. 

HI 

suspended 

until— 

Rata la 
effect 

Proposed 
Increased rate 

snen 
■blsotie 
refund ui 
dWtltl 
Nos. 

R170-1444.. Joseph B. Gould... 

_ 4 

3 FI Paso Natural Gsa Ca 
(Ignacio Blanco Field, La 
Plata County, Colo.). 

taw 

fi-3-70 

• 4-3-79 

9-3-70 

K0 

*»U0 



• 'Hw» stated effrcUrs dale 1 a tbo first day after aspiration oI the rtatutoy nolle*. 
» PnrUxlle rut© 1 

i Prcnntiro Imm Is 14.56 pjJ .ft, 

• Contract ©freeman t pro* id -m itmonf other thtnfi a rwwfotialed rat© of »6 
cniU for tbo yymr period cominMvctnf with lb« dote that d«dlv«rU* Nr* In undor the 
a* reanirut. with 1-cccit Increases every 5 years. Abo %-tnx reimt*urv-m« nt for future 

lAXC*. 

• Renegotiated rat© Increase. 

» Praam re baa© la lfi.aas pat a. 

• Th© stal'd effective date b the effective dale requeued by rrapomtmt. 

• Pressure Imm la 1441 pj la. 

• Subject to a downward B.t.u adjustment. 

n Applicable only to acreage added by dupptanent No. 18 (Inman Coil), 
n M Fractured" rate Increase 
u Includes 1 - 0 'nt upward B.t.u. adjustment. 

• Subject to upward and downward B.t.u. adjustment. 

• Subject to upward and downward B.t.u. adjustment. 


M Applicable only to acraace added by Supplement No. 1 

« ytluiff trooi Initial certificated rate to Initial eon tract rate plus las relmbarascnwiC 

* IndiMflB baa© rate of 17 ccuU before kocroaae and base rat© of 19 cents after InaaaM 
plus upward B t.u. adjustment and tax reimbursement. Base rale subject to upe ini 
and doamwan! B.t.u. adjustment. 

»» Filing from Initial certificated rate to Initial contract rat©. 

* Include© 15 cent* base price before Increase and 17 cents after Increase phis upward 
B.t.u. adjustment*. 

u Includes 17 oeuU baa© price before Increase and 19.5 cents after facreav; plus 
upward B.t.n. adjustment phis tax reimbursement after Increase. 

« For acreage added by supplement No. A 

a For acreage added by Supplement No. 6. 

* For acreage added by Supplement No. 3. 

” For acreag© added by Supplement No. 8. 

u Includes partial raixnburaameat for the bill 3.55 percent New Mexico Xmergrncy 
School Tax. 


Continental Oil Oo. requeata a retroactive 
effective dnte of November 1. 19<W>. for lta 
proponed rate Increase. Gmham-MlchaeU* 
Drilling Co. and Phillips Petroleum Co. re¬ 
quest an effective date of March 2. 1970, for 
their proposed rat© Increases. Pan American 
Petroleum Corp. requests an effective date of 
April 1. 1970. for Supplemental No. 2 to its 
FPC Oas Rate Schedule No. 493. Roy A. 
Godfrey and Earl T. Smith, doing business as 
Earl T. 8mlth A Associates (Operator) et al, 
also request an effective date of April 1. 1970. 
for their proposed rate Increase*. Yucca 
Petroleum Co. requests a retroactive effec¬ 
tive date of April 8. 1968. and Joseph B. 
Gould requests a retroactive effective date of 
January 1. 1989. for hit proposed rate In¬ 
crease. Good cause has not been shown for 
waiving the 30-day notice requirement pro¬ 
vided in section 4(d) of the Natural Gas 
Act to permit earlier effective dates for the 
aforementioned producers' rate HI Inga and 
such requests are denied. 

Concurrently with tho filing of Us rate In¬ 
crease, BAD Corp. (BAD submitted a 
contract agreement, designated as Supple¬ 
ment No. 1 to B A D'a PPC Oas Rate Schedule 
No. 1. which provides the basis for Us pro¬ 
posed rate Increase. We believe that it would 
be In the public interest to accept for filing 
B A Da contract agreement to become effec¬ 
tive as of April 4. 1970, the expiration date of 
the statutory notice, but not the proposed 
rate contained therein which la suspended as 
ordered herein. 

Supplement Nos. 7 and 8 to R. C. Wynn's 
(Wynn). FPC Gas Rate Scbedulo No. 1 re¬ 
flect partial reimbursement for the full 2.55 
percent New Mexico Emergency 8chool Tax. 
The buyer, El Paso Natural Gas Oo. (El 
Paso). in accordance with its policy of pro¬ 
testing tax filings proposing reimbursement 
for the New Mexico Emergency School Tax 
In excess of 0.55 percent. Is expected to file 
a protest to these rate Increases. El Paso 
questions the right of the producer under 
the tax reimbursement clause to file a rate 
Increase reflecting tax reimbursement com¬ 
puted on the basis of an Increase In tax rate 
by the New Mexico Legislature in excess of 
0.55 percent. While El Paso concedes that the 
New Mexico legislature effected a higher rate 
of at least 0.55 percent, they claim there la 
controversy as to whether or not the new 
legislation effected an Increased rate In ex¬ 
cess of 0.55 percent. In view of tho con¬ 
tractual problem presented, the hearing pro¬ 


vided for herein for Wynn's rate filings shall 
concern itself with the contractual basis for 
such rate filings, as well as the statutory 
lawfulness of the proposed increased rates 
and charges. 

All of the producers' proposed increased 
rates and chargee exceed the applicable area 
price levels for increased rates as set forth 
in the Commission's Statement of G eneral 
Policy No. 61-1, as amended (18 CPU, chap¬ 
ter I, Part 2. section 2.56). 

|FR. Doc. 70-4235: Filed. Apr. 8. 1970; 

8:45 a.m.) 


| Docket No. RI70-14451 

PAN AMERICAN PETROLEUM CORP. 

Order Providing for Hearing on and 

Suspension of Proposed Change in 

Rate, and Allowing Rate Change 

To Become Effective Subject to 

Refund 

March 31. 1970. 

Respondent named herein has filed a 
proposed change In rate and charge of 
a currently effective rate schedule for 
the sale of natural gas under Commis¬ 
sion Jurisdiction, as set forth in Appendix 
A hereof. 

The proposed changed rate and charge 
may be unjust, unreasonable, unduly dis¬ 
criminatory. or preferential, or other¬ 
wise unlawful. 

The Commission finds: It Is In the 
public interest and consistent with the 
Natural Gas Act that the Commission 
enter upon a hearing regarding the law¬ 
fulness of the proposed change, and that 
the supplement herein be suspended and 
Us use be deferred as ordered below. 

The Commission orders: 

(A) Under the Natural Gas Act, par¬ 
ticularly sections 4 and 15. the regula¬ 
tions pertaining thereto (18 CFR Ch. I). 
and the Commission's rules of practice 
and procedure, a public hearing shall be 
held concerning the lawfulness of the 
proposed change. 

(B) Pending hearing and decision 
thereon, the rate supplement herein is 


suspended and Its use deferred until 
date shown in the "Date suspended until" 
Column, and thereafter until made ef¬ 
fective as prescribed by the Natu¬ 
ral Gas Act: Provided, however , That 
the supplement to the rate schedule filed 
by respondent shall become effective sub¬ 
ject to refund on the date and in the 
manner herein prescribed If within 20 
days from the date of the issuance of this 
order respondent shall execute and file 
under its above-designated docket num¬ 
ber with the Secretary of the Commis¬ 
sion its agreement and undertaking to 
comply with the refunding and report¬ 
ing procedure required by the Natural 
Gas Act and 1 154.102 of the regulations 
thereunder, accompanied by a certificate 
allowing service of a copy thereof upon 
the purchaser under the rate schedule 
Involved. Unless respondent is advised to 
the contrary within 15 days after the 
filing of its agreement and undertaking, 
such agreement and undertaking shall be 
deemed to have been accepted. 1 

(C) Until otherwise ordered by the 
Commission, neither the suspended sup¬ 
plement, nor the rate scheduled sought 
to be altered, shall be changed until dis¬ 
position of this proceeding or expiration 
of the suspension period. 

(D) Notices of intervention or peti¬ 
tions to Intervene may be filed with the 
Federal Power Commission. Washington, 
D.C. 20426, In accordance with the rules 
of practice and procedure (18 CFR 1.8 
and 1.37 (f)) on or before May 15, 1970. 

By the Commission. 

f seal J Gordon M. Grant, 

Secretary. 


* IX an acceptable general undertaking, u 
provided in Order No. 377. haa previously 
been filed by a producer, then It wlU not oe 
necessary for that producer to file an 
ment and undertaking a* provided herein 
In such circumstances tho producer's pro¬ 
posed increased rate will become effective a* 
of the expiration of the susponslonperioa 

without any further action by the producer* 
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ArrsMDiT A 


Cmta per Me* * Kftte In 

RaU 8up- Amount I)«tr ElTe-ctirc Dote *- iflirt *ub- 

i> oC fa*t Renmdrol rM* p£- Purchaser aii«l prodwctn* area o< Alin* «Ul* curperultHl Rete Propoe^l >oot to 

ale merit annual lender*! un)w* until- in Irwrecard refund tn 

No. No. Ukcrrtwe m*i*MwSed effect rmU docket* 

Noe. 


HI7CM44&.. Pen American Petroleum M >6 

t'orp., Port Omor Hot M *7 

M/2, ilouiton, Tot. M 8 

77001. 


Natural Gu Pipeline Co. of Amerke 
(Itrbann Kir Id. gen Jacinto County. 

Tex.) < RR. District No. 3). f7.<*a 


3-2-70 >4-2-70 Accepted ...... 

3-2-70 >4-2 70 Accepted ... 

3 2 70 >4-2-70 «TVT0 IZfl >M4.0 


* NatUta Natural ties Pipeline of Pnn Am'* election to terminate the Not. 24. 
tSU, rofitmrl, effective A|ir. I, 1V70. 

* The eUUd effective date I* the find day alter eapiratlofi of the statutory notice 

* Tbr suj]>eiifion period b limited to t day. 


1 Slates condition* under erttftcli the sale of gm* will continue 
• "Ei Parte" rate tnerme *. 

■ Pr?««irr ha«r fat 14.(13 pJt-La. 


Pan American Petroleum Corp. (Pun 
American) propose* an "ex parte" rate In* 
exeew*. from 12.5 ernu to 14 cent« per Mcf, 
for tales of natural gas to Natural Oas Pipe¬ 
line Co. of America (Natural). In Texas 
Rail load District No. 3. 

Pan American's contract with Natural 
U u> be canceled, effeettye April I, 1270. 
Pan American Is to continue to deliver gas to 
Natural on a day to day basis pursuant to 
most of the provisions of the contract being 
canceled, but reserves the light to change 
any or all of the provisions, including the 
price, unilaterally, subject only to the re¬ 
quirement of the Natural Oas Act and to the 
rules and regulations of the Commission. 

Although Pan American's proposed rate 
U equal to the area Increased rate celling, 
we believe It should be suspended for 1 
day from April 2. 1970, the expiration date 
of the statutory notice, since Pan American 
did not submit a waiver of Its right to file 
for a higher rate. 

Concurrently with the filing of It* rate 
increase, Pan American submitted a docu¬ 
ment which states the conditions under 
which the sale of gas will continue, desig¬ 
nated os Supplement No. 6 to Pan Ameri¬ 
cans FPC Oas Rate Schedule No 54. and 
notification to Natural of Pan American's 
•lection to terminate the November 25. 1053, 
contract, effective as of April 1, 1970, des¬ 
ignated as Supplement No. 7 to Pan Ameri¬ 
can^ FPC Oas Rate Schedule No. 54. We 
believe that It would be in the public inter¬ 
est to accept for filing Pan American's 
aforementioned supplements to become ef¬ 
fective as of April 2. 1970. the expiration 
dAte of the statutory notice. 

(PR, Doc. 70-4225; Piled. Apr. 8. 1970; 

8:46 a.m.) 


FEDERAL RESERVE SYSTEM 

BRENTON BANKS, INC. 

Notice of Application for Approval of 

Acquisition of Shares of Bank 

Notice 1$ hereby given that application 
has been made, pursuant to section 3(a) 
or the Bank Holding Company Act of 
1956 <12 UB.C. 1842<a>), by Brenton 
B&nto. Inc,, which is a bank holding 
company located in Des Moines, Iowa, 
>or prior approval by the Board of Gov¬ 
ernors of the acquisition by applicant of 
, £? rcem or more of the voting shares 
pi The Fidelity Savings Bank. Marshall- 
town, Iowa. 

Section 3(c) of the Act provides that 
uu Board shall not approve: 

< 1 > Any acquisition or merger or con- 
Nidation under section 3 which would 


result In a monopoly, or which would be 
in furtherance of any combination or 
conspiracy to monopolize or to attempt to 
monopolize the business of banking in 
any part of the United States, or 

(2) Any other proposed acquisition or 
merger or consolidation under section 3 
whose effect In any section of the country 
may be substantially to lessen competi¬ 
tion, or to tend to create a monopoly, or 
which In any other manner would be in 
restraint of trade, unless the Board finds 
that the anticompetitive effects of the 
proposed transaction are clearly out¬ 
weighed In the public interest by the 
probable effect of the transaction In 
meeting the convenience and needs of 
the community to be served. 

Section 3<c) further provides that, in 
every case, the Board shall take into con¬ 
sideration the financial and managerial 
resources and future prospects of the 
company or companies and the banks 
concerned, and the convenience and 
needs of the community to be served. 

Not later than thirty (30) days after 
the publication of this notice in the Fed¬ 
eral Register, comments and views re¬ 
garding the proposed acquisition may be 
filed with the Board. Communications 
should be addressed to the Secretary. 
Board of Governors of the Federal Re¬ 
serve System, Washington, D.C. 20551. 
The application may be inspected at the 
office of the Board of Governors or the 
Federal Reserve Bank of Chicago. 

By order of the Board of Governors. 
April 1, 1970. 

I seal 1 Kenneth A. Kenyon. 

Deputy Secretary, 

|FR. Doc 70-4285; Filed. Apr. 8, 1970; 

8:45 am | 


CENTRAL COLORADO BANCORP, 
INC. 

Order Approving Application Under 
Bank Holding Company Act 

In the matter of the application of 
Central Colorado Bancorp. Inc„ Colo¬ 
rado Springs. Colo., for approval of 
action to become a bank holding com¬ 
pany through the acquisition of 67 per¬ 
cent or more of the voting shares of The 
Central Colorado Bank and The Academy 
Boulevard Bonk, both in Colorado 
Springs, Colo. 

There has come before the Board of 
Governors, pursuant to section 3<a)(l) 


of the Bank Holding Company Act of 
1956 (12 U.8.C. 1842*a* (1) >, an applica¬ 
tion by Central Colorado Bancorp. Inc., 
Colorado Springs. Colo., for the Board's 
prior approval of action whereby Appli¬ 
cant would become a bank holding com¬ 
pany through the acquisition of 67 
percent or more of Uie voting shares of 
The Central Colorado Bank and The 
Academy Boulevard Bank, both in Colo¬ 
rado Springs, Colo. Applicant presently 
owns 71 percent of the voting shares of 
The Rocky Ford National Bank, Rocky 
Ford. Colo. 

As required by section 3(b) of the Act. 
the Board gave written notice of receipt 
of the application to the Colorado State 
Bank Commissioner and required his 
views and recommendation. The Com¬ 
missioner recommended approval of the 
application. 

Notice of receipt of the application 
was published in the Federal Register 
on September 23. 1969 (34 Fit. 14710), 
providing an opportunity for interested 
persons to submit comments and views 
with respect to the proposal. A copy of 
the application was forwarded to the U.S. 
Department of Justice for its consider¬ 
ation. Time for filing comments and 
views has expired and all those received 
have been considered by the Board. 

It is hereby ordered. For the reasons 
set forth In the Board's Statement 1 ot 
this date, that said application be and 
hereby is approved: Provided. That the 
action so approved shall not be consum¬ 
mated (a) before the 30th calendar day 
following the date of this order or <b> 
later than 3 months after the date of this 
order, unless such period is extended for 
good cause by the Board, or by the Fed¬ 
eral Reserve Bank of Kansas City pursu¬ 
ant to delegated authority. 

By order of the Board of Governors. 8 
March 31.1970. 

Cseal] Kenneth A. Kenyon, 

Deputy Secretary 

IF.R Doc. 70-4287; Filed. Apr 8. 197U. 

8:45 a.m.) 


1 Filed oa part of the original document 
Copies available upon request to the Board of 
Governors of the Federal Reserve System. 
Washington. D.C. 20551. or to the Federal 
Reserve Bank of Kansas City. 

* Voting for this action: Chairman Burns 
and Governors Robertson. Mnlsel. Brimmer, 
and Sherrill. Absent and not Toting- Gover¬ 
nors Mitchell and Duane 
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CHARTER BANKSHARES CORP. 

Order Approving Acquisition of Bank 

Stock by Bank Holding Company 

In the matter of the application of 
Charter Bankshares Corp.. Jacksonville. 
Fla., for approval of acquisition of 53 
percent or more of the voting shares of 
Citizens Bank of Lehigh Acres. Lehigh 
Acres, Fla. 

There has come before the Board of 
Governors, pursuant to section 3(a)(3) 
of the Bank Holding Company Act of 
1956 (12 UB.C. 1542(a) (3)). and $ 222.3 

(a) of Federal Reserve Regulation Y (12 
CFR 222.3(a)). an application by Char¬ 
ter Bankshares Corp.. Jacksonville, Fla., 
a registered bank holding company, for 
the Board’s prior approval of the acqui¬ 
sition of 52 percent or more of the voting 
shares of Citizens Bank of Lehigh Acres, 
Lehigh Acres, Fla. 

As required by section 3(b) of the Act. 
the Board notified the Florida Commis¬ 
sioner of Banking of receipt of the appli¬ 
cation and requested his views and rec¬ 
ommendation. The Commissioner recom¬ 
mended that the application be approved. 

Notice of receipt of the application was 
published in the Federal Register on 
November 27. 1969 (34 F.R. 18994), pro¬ 
viding an opportunity for interested per¬ 
sons to submit comments and views with 
respect to the proposed transaction. A 
copy of the application was forwarded to 
the U.S. Department of Justice for its 
consideration. Time for filing comments 
and views has expired and all those re¬ 
ceived have been considered by the 
Board. 

It is hereby ordered, For the reasons 
set forth In the Board's Statement 1 of 
this date, that said application be and 
hereby is approved: Provided, That the 
acquisition so approved shall not be con¬ 
summated (a) before the 3Qth calendar 
day following the date of tills order, or 

(b) later than 3 months after the date 
of this order, unless such period is ex¬ 
tended for good cause by the Board, or 
by the Federal Reserve Bank of Atlanta 
pursuant to delegated authority. 

By order of the Board of Governors,’ 
March 31, 1970. 

IssALl Kenneth A. Kenyon, 

Deputy Secretary. 

|FJt. Doc. 70-4388; Filed. Apr. 8. 1970; 

8:46 am] 


CHARTER BANKSHARES CORP. 

Order Approving Acquisition of Bank 
Stock by Bank Holding Company 

In the matter of the application of 
Charter Bankshares Corp., Jacksonville. 


1 Filed as part of the original document 
Copies available upon request to the Board 
of Governors of tho Federal Reserve System. 
Washington, D C. 20651. or to the Federal 
Reserve Bank of Atlanta. Dissenting state¬ 
ment of Governor Robertson also filed as part 
at the original document and available upon 
request. 

•Voting for this action: Chairman Burns 
and Governors Mitchell, Daano. Moisei, and 
Sherrill. Voting against this action: Gover¬ 
nor Robertson. Absent and not voting: Gov¬ 
ernor Brimmer. 


Fla., for approval of acquisition of 80 
percent or more of the voting shares of 
The Commercial Bank of Gainesville. 
Gainesville, Fia. 

There has come before the Board of 
Governors, pursuant to section 3(a)(3) 
of the Bank Holding Company Act of 
1956 (13 U.S.C. 1842(a)(3)). and 1 222.3 

(a) of Federal Reserve Regulation Y (12 
CFR 222.3(a)), an application by Charter 
Bankshares Corp.. Jacksonville, Fla., a 
registered bank holding company, for the 
Board's prior approval of the acquisition 
of 80 percent or more of the voting 
shares of The Commercial Bank of 
Gainesville. Gainesville, Fla. 

As required by section 3(b) of the Act, 
the Board notified the Florida Commis¬ 
sioner of Banking of receipt or the ap¬ 
plication and requested his views and 
recommendation. The Commissioner rec¬ 
ommended that the application be 
approved. 

Notice of receipt of the application 
was published In the Federal Register 
on November 27, 1969 (34 FJt 18994), 
providing an opportunity for interested 
persons to submit comments and views 
with respect to the proposed transaction. 
A copy of the application was forwarded 
to the UB. Department of Justice for its 
consideration. Time for filing comments 
and views has expired and all those re¬ 
ceived have been considered by the 
Board. 

It is hereby ordered. For the reasons 
set forth in the Board's Statement 1 of 
this date, that said application be and 
hereby is approved: Provided, That the 
acquisition so approved shall not be con¬ 
summated (a) before the 30th calendar 
day following the date of this order, or 

(b) later than 3 months after the date 
of this order, unless such period is ex¬ 
tended for good cause by the Board, or 
by the Federal Reserve Bank of Atlanta 
pursuant to delegated authority. 

By order of the Board of Governors, 1 
March 31,1970. 

[seal) Kenneth A. Kenyon, 
Deputy Secretary. 

|F.R. Doc. 70-4289: Filed, Apr. 8. 1970; 

8:46 am.) 


CHARTER BANKSHARES CORP. 

Order Approving Acquisition of Bank 
Stock by Bank Holding Company 

In the matter of the application of 
Charter Bankshares Corp., Jackson¬ 
ville. Fla., for approval of acquisition of 
52 percent or more of the voting shares 
of The Exchange Bank of Palatka, 
Palatka. Fla, 


* Filed a* port at the original document. 
Copies available upon request to the Board 
of Governors of the Federal Reserve System. 
Washington. D.C. 20551. or to the Federal 
Reserve Bank of Atlanta. Dissenting state¬ 
ment of Governor Robertson also died mi 

part of the original document and available 
upon request. 

•Voting for this action: Chairman Burn* 
and Governors Mitchell. Doan*. Moisei. and 
Sherrill. Voting against this action: Gover¬ 
nor Robertson. Absent and not voting: Gov¬ 
ernor Brimmer. 


There has come before the Board of 
Governors, pursuant to section 3(a)(3) 
of the Bank Holding Company Act of 
1956 (12 U.8.C. 1842(a)(3)). and 

5 222.3 (a) o f Federal Reserve Regulation 
Y (12 CFR 222.3(a)). an application by 
Charter Bankshares Corp., Jacksonville. 
Fla., a registered bank holding company, 
for the Board's prior approval of the 
acquisition of 52 percent or more of the 
voting shares of The Exchange Bank of 
Palatka. Palatka. Fla. 

As required by section 3(b) of the Act. 
the Board notified the Florida Commis¬ 
sioner of Banking of receipt of the ap¬ 
plication and requested his views and 
recommendation. The Commissioner 
recommended that the application be 
approved. 

Notice of receipt of the application was 
published In the Federal Register on 
November 27. 1969 (34 Fit. 18994). pro¬ 
viding an opportunity for interested 
persons to submit comments and views 
with respect to the proposed transac¬ 
tion. A copy of the application wus 
forwarded to the UB. Department of 
Justice for its consideration. Time for 
filing comments and views has expired 
and all those received have been consid¬ 
ered by the Board. 

It is hereby ordered. For the reasons 
set forth in the Board’s Statement' of 
this date, that said application be and 
hereby is approved: Provided, That the 
acquisition so approved shall not be con¬ 
summated (a) before the 30th calendar 
day following the date of this order, or 
(b) later than 3 months alter the date 
of this order, unless such period is ex¬ 
tended for good cause by the Board, or 
by the Federal Reserve Bank of Atlanta 
pursuant to delegated authority. 

By order of the Board of Governor*,' 
March 31. 1970. 

(seal) Kenneth A. Kenyon. 

Deputy Secretary. 

|F.R. Doc. 70-4290; Filed. Apr. 8. 1979: 

8:46 AJn.) 


CHARTER NEW YORK CORP. 

Order Approving Acquisition of Bonk 

Stock by Bank Holding Company 

In the matter of the application of 
Charter New York Corp.. New York. NX, 
for approval of acquisition of all of the 
voting shares of Ogdensburg Trust Co., 
Ogdensburg. N.Y. 

There has come before the Board of 
Governors, pursuant to section 3(a)(3) 
of the Bank Holding Company Act of 
1956 (12 U.8.C. 1842(a)(3)) wn* 

ft 222.3(a) of Federal Reserve Regulation 


1 Filed os part of the original document 
Copies available upon request to the Boart* 
of Governors of the Federal Reserve System. 
Washington, DC. 20551. or to the Federal 
Reserve Bank of Atlanta. Dissenting state¬ 
ment of Oovernor Robertson also filed P*** 
of the original document and available upon 
request. 

•Voting for this action* Chairman Burns 
and Governors Mitchell. Donne. Moisei, ana 
Sherrill. Voting against this action: Gov¬ 
ernor Robertson. Absent and not voting- 
Oovernor Brimmer. 
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Y (12 CFR 222,300). an application by 
Charier New York Corp., New York. 
NY., a registered bank holding company, 
for the Board's prior approval of the ac¬ 
quisition of all of the voting shares of 
Ogdensburg Trust Co.. Ogdensburg. N.Y. 

As required by section 3(b) of the Act. 
the Board notified the New York Super¬ 
intendent of Banks of receipt of the sub¬ 
ject application and requested his views 
and recommendation. The Superintend¬ 
ent indicated that he favored approval 
of the application. 

Notice of receipt of the application was 
published in the Federal Register on 
February 27, 1970 <35 F.R. 3846», which 
provided an opportunity for interested 
persons to submit comments and views 
with respect to the proposed acquisition. 
A copy of the application was forwarded 
to the U.S. Department of Justice for Its 
consideration. Time for filing comments 
and views has expired and all those re¬ 
ceived have been considered by the 
Board. 

It U hereby ordered , For the reasons 
set forth In the Board s Statement * * of 
this date, that said application be and 
hereby is approved: Provided , That the 
acquisition so approved shall not be con¬ 
summated (a) before the 30th calendar 
day following the date of this order or 
<b> later than 3 months after the date 
of tills order, unless such period is ex¬ 
tended for good cause by the Board, or 
by tiie Federal Reserve Bank of New York 
pursuant to delegated authority. 

By order of the Board of Governors. 1 
March 31,1970. 

fsML] Kenneth A. Kenyon. 

Deputy Secretary . 

(Fit. Doc. 70-4291; Filed. Apr. 8. 1970; 

8:45 ft m | 


FIRST AT ORLANDO CORP. 

Order Approving Acqtmition of Bonk 
Sto<k by Bonk Holding Company 

In the matter ot the application of 
First at Orlando Corp.. Orlando. Fla. for 
approval of acquisition of at least 80 per¬ 
cent of the voting shares of Citizens 
Bank of Oalnesvllle, Gainesville. Fla. 

There has come before the Board of 
Governors, pursuant to section 3(a) (3) 
io-« ie Holding Company Act of 
„' 12 UB.C. 1842(a)(3)), and 
i--.3 ( a> o f Federal Reserve Regulation 
p ' , 2 CPR 222.3(a)). the application of 
nm at Ortando Corp., Orlando. Fla.. 
onuo. e Board ’ s pr,or approval of the ac- 
;™ u< ® 01 at least 80 percent of the 
vMlng shares of Citizens Bank of Galnes- 
v Mc. Gainesville. Fla. 

^required by section 3(b) of the Act. 

Bo.ird gave written notice of receipt 


of the application to the Florida Com¬ 
missioner of Banking and requested his 
views and recommendation. The Com¬ 
missioner recommended approval of the 
application. 

Notice of receipt of the application was 
published In the Federal Register on 
February 3. 1970 <35 F.R. 2469). provid¬ 
ing an opportunity for interested persons 
to submit comments and views with re¬ 
spect to the proposal. A copy of the appli¬ 
cation was forwarded to the U.8. De¬ 
partment of Justice for its consideration. 
Time for filing comments and views has 
expired and all those received have been 
considered by the Board. 

It is hereby ordered. For the reasons 
set forth In the Board's Statement 1 of 
this date, that said application be and 
hereby is approved: Provided , That the 
action so approved shall not be consum¬ 
mated <a> before the 30th calendar day 
following the date of this order or (b) 
Later than 3 months after the date of 
tills order unless such time shall be ex¬ 
tended by the Board, or by the Federal 
Reserve Bank of Atlanta pursuant to 
delegated authority. 

By order of the Board of Governors.* 
April 2. 1970. 

I seal 1 Kenneth A. Kenyon. 

Deputy Secretary. 

| F.R. Doc. 70-4292: Filed. Apr. 8. 1970; 

8:46 a m | 


FIRST VIRGINIA BANKSHARES CORP. 

Notice of Application for Approval of 
Acquisition of Shares of Bank 

Notice is hereby given that application 
has been made, pursuant to section 3(a) 
of the Bank Holding Company Act of 
1956 (12 UJ3.C. 1842(a)). by First Vir¬ 
ginia Bankshares Corp., which is a bank 
holding company located in Arlington. 
Va., for prior approval by the Board of 
Governors of the acquisition by Appli¬ 
cant of 90 percent of the voting shares 
of First Atlantic Bank. Hampton, Va.. a 
proposed new bank. 

Section 3(c) of the Act provides that 
the Board shall not approve: 

(1) Any acquisition or merger or con¬ 
solidation under section 3 which would 
result in a monopoly, or which would be 
in furtherance of any combination or 
conspiracy to monopolize or to attempt 
to monopolize the business of banking in 
any part of the United States, or 

(2) Any other proposed acquisition or 
merger or consolidation under section 3 
w hose effect in any section of the country 
may be substantially to lessen competi¬ 
tion. or to tend to create a monopoly, or 
which in any other manner would be in 
restraint of trade, unless the Board finds 


of lhc original document 
ol (W^ Ubl ? upon to the Bo an 

the ******* Reserve Syiten 
R«nervi)*if n, w D ‘ C ' 20551 • to the Fedora 

*2* «* New York. 

Qov!L 2S tWs RCtlon; Chairman Burn 
Ko^toon. Mitchell. Daom 
Ab ” nt *" d “° l TOtlng 


1 Filed Aft part of the original document. 
Copies available upon request to the Board 
of Governors of the Feder.il Reserve System. 
Washington, D C. 20561, or to the Federal 
Reserve Bank of Atlanta. 

* Voting for this action: Chairman Bums 
and Governors Robertson. Mitchell. MvUel 
and Brimmer. Absent and not voting: Gov¬ 
ernors Duane and Sherrill. 


that the anticompetitive effects of the 
proposed transaction are clearly out¬ 
weighed in the public Interest by the 
probable effect of the transaction in 
meeting the convenience and needs of 
the community to be served. 

Section 3(c) further provides that, in 
every case, the Board shall take into 
consideration the financial and man¬ 
agerial resources and future prospects 
of the company or companies and the 
banks concerned, and the convenience 
and needs of the community to be 
served. 

Not later than thirty (30) days after 
the publication of this notice in the Fed¬ 
eral Register, comments and views re¬ 
garding the proposed acquisition may be 
filed with the Board. Communications 
should be addressed to the Secretary. 
Board of Governors of the Federal Re¬ 
serve System. Washington. D.C. 20551. 
The application may be Inspected at the 
office of the Board of Governors or the 
Federal Reserve Bank of Richmond. 

By order of the Board of Governors, 
April 2. 1970. 

(seal] Kenneth A. Kenyon. 

Deputy Secretary . 

JFR, Doc. 70-4293; Filed. Apr. 8, 1970; 

8:45 a.m.| 

SECURITIES AND EXCHANGE 
COMMISSION 

(70-4864| 

ALABAMA POWER CO. 

Notice of Proposed Issue of First 

Mortgage Bonds for Sinking Fund 

Purposes 

April 3, 1970. 

Notice is hereby given that Alabama 
Power Co. ("Alabama’*), 600 North 18th 
Street. Birmingham, Ala, 35202. a public- 
utility subsidiary company of The South¬ 
ern Co., a registered holding company, 
has filed a declaration with this Com¬ 
mission. pursuant to the Public Utility 
Holding Company Act of 1935 ("Act"), 
designating sections 6(a) and 7 thereof 
as applicable to the proposed transac¬ 
tion. All interested persons are referred 
to the declaration, which is summarized 
below, for a complete statement of the 
proposed transaction. 

Alabama proposes, on or prior to 
June 1, 1970, to issue 85.153.000 princi¬ 
pal amount of its First Mortgage Bonds, 
4*i percent Scries due 1987. under the 
provisions of its Indenture dated as of 
January 1. 1942. between Alabama and 
Chemical Bank, as Trustee, as amended 
and supplemented, and to surrender such 
bonds to the Trustee in accordance with 
the sinking fund provisions. The bonds 
are to be identical with those authorized 
by the Commission on April 30. 1957 
(Holding Company Act Release No. 
13457) and are to be issued on the basis 
of property additions, thus milking avail¬ 
able for construction and other purposes 
cash w’hlch would otherwise be required 
to satisfy the sinking fund requirement* 


Ro. 60—Pt.1- 7 


FLOERAL REGISTER, VOL 35, NO. 69— THURSDAY, APRIL 9 , 1970 







5844 


NOTICES 


or to purchase bonds for such purpose. 

The fees and expenses to be paid by 
Alabama in connection with the issuance 
of the bonds are estimated at $1,750, in¬ 
cluding $750 for charges of the Trustee 
and counsel fee of $500. It Is stated that 
the issuance of the sinking fund bonds 
has been authorized by the Alabama 
Public Service Commission. No other 
State commission and no Federal com¬ 
mission. other than this Commission, 
has Jurisdiction over the proposed 
transaction. 

Notice Is further given that any inter¬ 
ested person may, not later than April 27. 
1970. request In writing that a hearing 
be held on such matter, stating the 
nature of his Interest, the reasons for 
such request, and the issues of fact or 
law raised by said declaration which he 
desires to controvert; or he may request 
that he be notified if the Commission 
should order a hearing thereon. Any such 
request should be addressed: Secretary, 
Securities and Exchange Commission. 
Washington, D.C. 20549. A copy of such 
request should be served personally or by 
mail (airmail if the person being served 
is located more than 500 miles from the 
point of mailing) upon the declarant at 
the above-stated address, and proof of 
service (by affidavit or. In case of an at¬ 
torney at law, by certificate) should be 
filed with the request. At any time after 
said date, the declaration, as filed or as 
It may be amended, may be permitted to 
become effective as provided In Rule 23 
of the general rules and regulations pro¬ 
mulgated under the Act. or the Com¬ 
mission may grant exemption from such 
rules as provided in Rules 20(a> and 
100 thereof or take such other action as 
it may deem appropriate. Persons who 
request a hearing or advice as to whether 
a hearing is ordered will receive notice of 
further developments In this matter, in¬ 
cluding the date of the hearing (If 
ordered) and any postponements thereof. 

Por the Commission (pursuant to dele¬ 
gated authority* 

l SEAL 1 ORVAL L. DuBoiS. 

Secretary . 

|FR Doc 70 4329, Piled. Apr 8, 1970; 

8:49 n m ) 


(70-4803) 

GULF POWER CO. 

Notice of Proposed Issue of First 
Mortgage Bonds for Sinking Fund 
Purposes 

April 3. 1970. 

Notice is hereby given that Gulf Pow f er 
Co. ("Gulf”), Post Office Box 1151, Pen¬ 
sacola. Fla. 32502. a public-utility sub¬ 
sidiary company of The Southern Co., a 
registered holding company, has filed a 
declaration with this Commission, pur¬ 
suant to the Public Utility Holding Com¬ 
pany Act of 1935 (Act), designating 
sections 6<a» and 7 thereof as applicable 
to the proposed transaction. All inter¬ 
ested persons are referred to the declara¬ 
tion. which is summarized below, for a 


complete statement of the proposed 
transaction. 

Gulf proposes, on or prior to June 1, 
1970, to issue $950,000 principal amount 
of its First Mortgage Bonds. 3V« percent 
Series due 1984, under the provisions of 
its Indenture dated as of September 1, 
1941, between Gulf and The Chase Man¬ 
hattan Bank and the Citizens & Peoples 
National Bank of Pensacola, as Trustees, 
as amended and supplemented, and to 
surrender such bonds to the Trustees in 
accordance with the sinking fund provi¬ 
sions. The bonds are to be identical with 
those authorized by the Commission on 
June 14. 1954 < Holding Company Act Re¬ 
lease No. 12543) and are to be issued on 
the basis of property additions, thus 
making available for construction and 
other purposes cash which would other¬ 
wise be required to satisfy the sinking 
fund requirement or to purchase bonds 
for such purpose. 

The fees and expenses to be paid by 
Gulf in connection with the Issue of the 
bonds arc estimated at $1,075, including 
charges of Trustees of $625 and counsel 
fee of $250. It is stated that The Florida 
Public Service Commission has expressly 
authorized the issue of the bonds. No 
other State commission and no Federal 
commission, other than this Commission, 
has Jurisdiction over the proposed 
transaction. 

Notice is further given that any 'In¬ 
terested person may. not later than 
April 27. 1970, request In writing that a 
hearing be held on such matter, stating 
the nature of his interest, the reasons for 
such request, and the issues of fact or 
law raised by said declaration w’hlch be 
desires to controvert; or he may request 
that he be notified If the Commission 
should order a hearing thereon. Any 
such request should be addressed: Secre¬ 
tory. Securities and Exchange Commis¬ 
sion. Washington. D C. 20549. A copy of 
such request should be served personally 
or by mail (airmail if the person being 
served is located more than 500 miles 
from the point of mailing* upon the 
declarant at the above-stated address, 
and proof of service <by affidavit or, in 
case of an attorney at law, by certifi¬ 
cate) should be filed with the request. At 
any time after said date, the declaration, 
as filed or as it may be amended, may 
be permitted to become effective as pro¬ 
vided In Rule 23 of the general rules and 
regulations promulgated under the Act. 
or the Commission may grant exemption 
from such rules as provided in Rules 
20<a* and 100 thereof or take such other 
action as it may deem appropriate. Per¬ 
sons w r ho request a hearing or advice as 
to whether a hearing is ordered will re¬ 
ceive notice of further developments In 
tills matter, including the date of the 
hearing (if ordered* and any postpone¬ 
ments thereof. 

For the Commission (pursuant to 
delegated authority). 

IszalI Orval L. DuRois. 

Secretary. 

(F.R. Doc 70-4330; Filed. Apr 8, 1970; 

8:40 A.m.) 


(File No. 500-11 

SELECT ENTERPRISES, INC. 

Order Suspending Trading 

April 1, 1970 

It appearing to the Securities and Ex¬ 
change Commission that the summary 
suspension of trading in the common 
stock of Select Enterprises, Inc., a Ne¬ 
vada corporation, and all other securi¬ 
ties of Select Enterprises, Inc., being 
traded otherwise than on a national se¬ 
curities exchange is required In the pub¬ 
lic Interest and for the protection of 
investors; 

It is ordered, Pursuant to section 15 
(c><5> of the Securities Exchange Act 
of 1934, that trading in such securities 
otherwise than on a national securities 
exchange be summarily suspended this 
order to be effective for the period April 
2. 1970 through April 11. 1970 both dace* 
inclusive. 

By the Commission. 

5 seal 1 Orval L. DuBois 

Secretary 

| F.H Doc. 70-4332; Filed. Apr 8. 1970, 
0 8:49 ftjn.l 


(70-4882) 

MISSISSIPPI POWER CO 

Notice of Proposed Issue of First 
Mortgage Bonds for Sinking Fund 
Purposes 

AFRIL 3.1970 

Notice is hereby given that Mississippi 
Power Co. (‘'Mississippi'*). 2500 14th 
Street. Gulfport. Miss. 39501. a public- 
utility subsidiary company of the South¬ 
ern Co„ a registered holding company, 
has filed a declaration with this Com¬ 
mission pursuant to the Public Utility 
Holding Company Act of 1935 ( 'Act v 
designating sections 6<a) and 7 thereof 
as applicable to the proposed transac¬ 
tion. All interested persons are referred 
to the declaration, which is summarized 
below, for a complete statement of the 
proposed transaction. 

Mississippi proposes, on or prior to 
June 1. 1970, to issue $986,000 principal 
amount of its first mortgage bond: 4 t 
percent series due 1987. under the pro¬ 
visions of its Indenture dated as of Sep¬ 
tember 1. 1941, between Mississippi and 
Morgan Guaranty Trust Company oi 
New York, as trustee, as amended ana 
supplemented, and to surrender «uci 
bonds to the trustee in accordance *nn 
thq sinking fund provisions, The bon® 
are to be identical with those aphorize* 
by the Commission on April 3 i-j* 

(Holding Company Act Release w 
13437) and arc to be issued on the 
of property additions, thus making tj•** 
able for construction and other P urp ^"J 
cash which would otherwise be reo ul 
to satisfy the sinking fund wquirein 
or to purchase bonds for such P ui r°r 
The fees and expenses to be paw w 
Mississippi in connection with the t 
ancc of the bonds are estimated at 
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including counsel fee of $250. It Is stated 
that no State commission and no Fed¬ 
eral commission, other than this Com¬ 
mission, has jurisdiction over the pro¬ 
posed transaction. 

Notice Is further given that any in¬ 
terested person may. not later than 
April 27. 1970. request in writing that a 
hearing be held on such matter, stating 
the nature of his interest, the reasons 
for such request, and the issues of fact 
or law raised by said declaration which 
he desires to controvert; or he may re¬ 
quest that he be notified if the Commis¬ 
sion should order a hearing thereon. 
Any such request should be addressed: 
Secretary. Securities and Exchange 
Commission. Washington. D.C. 20549. A 
copy of such request should be served 
personally or by mail < airmail If the per¬ 
son being served Is located more than 
500 miles from the point of mailing) 
upon the declarant at the above-stated 
•ddress. and proof of service (by affidavit 
or, in case of an attorney at law. by 
certificate) should be filed with the re¬ 
quest. At any time after said date, the 
declaration, as filed or as it may be 
amended may be permitted to become 
effective as provided in Rule 23 of the 
general rules and regulations promul¬ 
gated under the Act, or the Commission 
may grant exemption from such rules 
** provided in Rules 20<a) and 100 
thereof or Lake such other action as it 
may deem appropriate. Persons who re¬ 
quest a hearing or advice as to whether 
a hearing is ordered will receive notice 
of further developments in this matter, 
including the date of the hearing (if or¬ 
dered) and any postponements thereof. 

For the Commission (pursuant to 
delegated authority). 

isiALl Orval L- DuBois. 

Secretary . 

(Pit Doc 70-4331: Ftled, Apr. 8. 1070; 
8:40 ajn.| 

DEPARTMENT OF LABOR 

Office of Federal Contract Compliance 
IMPLEMENTATION OF REQUIRE¬ 
MENTS AND OBJECTIVES OF EX¬ 
ECUTIVE ORDER 11246 

Notice of Hearing 

15 hwcby riven that, pursuant 
lP« C ^T D 2 i 8<a> ot Executive Order 
UK K ^ 0 p E.12319) i a public hearing 
cJ£J* ~ eW *** ° fflce of Federal 
X- Compliant. U.S. Department 
Tu^i.v . Monday, April 13. 1970 and 
Room n Ap £ 14- 1970 111 Conference 
Const,, Departmental Auditorium. 
Um S»i£ n £, v * nue ***■•*» 12th and 
order Wa *hlngton, D C.. In 

Dcrhmii a ? 0r< * Interested persons an op- 
daia vil? submit in writing and orally 
c *d’by 10 ** consid- 

of Pederal Contract 
Implementing the requirc- 

11249 in fedorni^'f 5 0f , ExecuUve Order 
ia the invo l ved construction 

In *m D C arca * *** he * r - 

a t 9:30 a.m.. es.t. on 


Monday. April 13, 1970. The presenta¬ 
tions will be made before a panel desig¬ 
nated for this purpose by the Director 
of the Office of Federal Contract Com¬ 
pliance. Interested persons are encour¬ 
aged to appear and present their views 
before the panel. 

Specific information and data is re¬ 
quested to include, but not necessarily 
be limited to: 

(1) the current extent of minority 
group participation in each construction 
trade, and the full employee complement 
of each trade: 

(2) A statement and evaluation of 
present employee recruitment methods, 
as well ns the assistance and effective¬ 
ness of any employer or union programs 
to Increase minority participation in the 
trades; 

(3) The availability of qualified and 
qualiflnble minority group persons for 
employment in each construction trade, 
including where they are now working, 
how they may be brought into the trades, 
etc.; 

(4) An evaluation of existing training 
programs in the arca. including the num¬ 
ber of minorities and others recruited 
into the programs, the number who com¬ 
plete training, the length and extent of 
training, employer experience with train¬ 
ees, the need for additional or expanded 
training programs, etc.; 

(5) An analysis of the number of ad¬ 
ditional workers that could be absorbed 
into each trade without displacing pres¬ 
ent employees, including consideration 
of present employee shortages, projected 
growth of the trade, projected employee 
turnover, etc.; 

(6> The availability and utilization of 
minority contractors on federally in¬ 
volved contracts; 

(7) Tlie desirability and extent. In¬ 
cluding Uie geographical scope of possible 
Federal action to ensure equal employ¬ 
ment opportunity in the construction 
trades. 

Interested persons wishing to present 
orally their views before the panel should 
notify the Office of Federal Contract 
Compliance. Uj 8. Department of Labor. 
14th Street and Constitution Avenue 
NW.. Washington. D.C. 20210 (telephone: 
202-961-4061) of their intention to ap¬ 
pear as early as possible, and of the ap¬ 
proximate amount of time which they 
expect Lhcir presentations to Lake, so as 
to facilitate an orderly scheduling of wit¬ 
nesses. All persons desiring to file written 
statements and pertinent information 
relative to this hearing may do so by 
filing the same with the Office of Fed¬ 
eral Contract Compliance on or before 
Friday, April 17.1970. 

Executive Order 11246 prohibits dis¬ 
criminating against any employee or ap¬ 
plicant for employment because of race 
color, religion, sex. or national origin, 
and further requires that the employer or 
prospective employer take affirmative 
action to insure equal employment 
opportunity. 

It is the responsibility of the Secretary 
of Labor and his Department to imple¬ 
ment the purposes of Executive Order 
11246 throughout the country on feder¬ 
ally involved construction. The Depart¬ 


ment recognizes that circumstances and 
problems in the field of equal employ¬ 
ment opportunity vary from one arca of 
the country to another, and that those 
living and working in a specific area arc 
in a unique position to assist the Depart¬ 
ment with facts and ideas as to the most 
effective w*ay to implement the Executive 
order. It is this Assistance which is sought 
at the above noticed hearing. 

It is the declared policy of the Depart¬ 
ment of Labor that a local Agreement 
among contractors, unions and minority 
groups in the community is preferable to 
the Imposition of specific requirements 
by this Department. Thus, if such an 
agreement can be reached for the Wash¬ 
ington. D.C. area prior to June 1. 1970. 
the Department will not need to impose 
Federal requirements. However, if an 
agreement is not concluded by that date, 
tills Department will immediately pro¬ 
ceed to implement its responsibilities 
consistent with the information it ob¬ 
tains from the hearings herein noticed 
and from other sources. The parties are 
urged to explore, examine and enter into 
such an agreement. This Department 
offers its technical assistance to the 
parties and upon request will provide 
them with appropriate guidelines and ex¬ 
amples of model area-wide agreements 
designed to meet the equal employment 
obligations of Washington, D.C., con¬ 
struction contractors. 

Copies of the Executive Order 11246 
may be obtained from and requests for 
technical assistance may be directed to 
the Office of Federal Contract Com¬ 
pliance. Department of Labor. 14th 
Street and Constitution Avenue, Wash¬ 
ington. D.C. 20210. 

Signed at Washington. D.C., this 7th 
day of April 1970. 

John L. Wilks. 

Director, Office of 
Federal Contract Compliance . 

|FJL Doc. 70-4383; Piled. Apr. 8. 1070: 

8.52 ium | 


INTERSTATE COMMERCE 
COMMISSION 

(Notice 34] 

MOTOR CARRIER, BROKER, WATER 
CARRIER AND FREIGHT FOR¬ 
WARDER APPLICATIONS 

April 3. 1970. 

The following applications are gov¬ 
erned by Special Rule 1.247 • of the Com¬ 
mission’s General Rules of Practice <49 
CPR 1100.247 as amended), published In 
the Federal Register issue of April 20 
1966. effective May 20. 1966. These rules 
provide, among other things, that a pro¬ 
test to the granting of an application 
must be filed with the Commission with¬ 
in 30 days after date of notice of filing 


> Copies ot Special Rule 247 (aa amended) 
can be obtained by writing to the Secretary, 
Interstate Commerce Commission. Washing, 
ton. DC. 20423. 
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of the application is published in the 
Federal Register. Failure seasonably to 
flic a protest will be construed as a 
waiver of opposition and participation in 
the proceeding. A protest under these 
rules should comply with section 247(d) 
<3) of the rules of practice which re¬ 
quires that It set forth specifically the 
grounds upon which it Is made, contain a 
detailed statement of protestant's In¬ 
terest in the proceeding (including a copy 
of the specific portions of its authority 
which protestant believes to be in con¬ 
flict with that sought in the application, 
and describing in detail the method— 
whether by Joinder, interline, or other 
meanfr—by which protestant would use 
such authority to provide all or part of 
the service proposed), and shall specify 
with particularity the facts, matters, and 
things relied upon, but shall not include 
Issues or allegations phrased generally. 
Protests not in reasonable compliance 
with the requirements of the rules may 
be rejected. The original and one copy 
of the protest shall be filed with the 
Commission, and a copy shall be served 
concurrently upon applicant's represent¬ 
ative. or applicant if no representative is 
named. If the protest includes a request 
for oral hearing, such requests shall meet 
the requirements of section 247(d)(4) 
of the Special Rules, and shall Include the 
certification required therein. 

Section 247(f) of the Commission's 
Rules of Practice further provide that 
each applicant shall, if protests to its 
application have been filed, and within 
60 days of the date of this publication, 
notify the Commission in writing (1) 
that It is ready to proceed and prosecute 
the application, or (2) that it wishes to 
withdraw* the application, failure in 
which the application will be dismissed 
by the Commission. 

Further processing steps < whether 
modified procedure, oral hearing, or 
other procedures) will be determined 
generally in accordance with the Com¬ 
mission's General Policy Statement Con¬ 
cerning Motor Carrier Licensing Proce¬ 
dures. published in the Federal Register 
issue of May 3. 1966. This assignment 
will be by Commission order which will 
be served on each party of record. 

The publications hereinafter set forth 
reflect the scope of the applications as 
filed by applicants, and may include de- 
acrlptions. restrictions, or limitations 
which are not in a form acceptable to the 
Commission. Authority which ultimately 
may be granted as a result of the appli¬ 
cations here noticed will not necessarily 
reflect the phraseology set forth in the 
application as filed, but also will elimi¬ 
nate any restrictions which are not ac¬ 
ceptable to the Commission. 

No. MC 11207 (Sub-No. 297). filed 
March 13. 1970. Applicant: DEATON. 
INC.. 317 Avenue W, Post Office Box 1271. 
Birmingham. Ala. 35201. Applicant's rep¬ 
resentative: Robert Pearce. 1033 State 
Street. Central Building, Bowling Green, 
Ky. 42101. Authority sought to operate 
as a common carrier , by motor vehicle, 
over irregular routes, transporting: (1) 
Iron and steel articles , from points in 


Alabama (except Birmingham, Ala., and 
points within 10 miles of Birmingham. 
Alabama City, Gadsden. Anniston, and 
Talladega), to points in North Carolina 
and South Carolina: and (2) iron and 
steel articles , from points in North Caro¬ 
lina and South Carolina to points in Ala¬ 
bama. Non: Applicant states that the 
requested authority cannot be tacked 
with its existing authority. If a hearing 
is deemed necessary, applicant requests 
it be held at Birmingham, Ala. 

No. MC 29120 (Sub-No. 114) (Correc¬ 
tion), filed February 5. 1970, published 
Federal Register issue of March 12. 
1970, corrected and republished as cor¬ 
rected tills issue. Applicant: ALL-AMER¬ 
ICAN TRANSPORT, INC., 1500 Indus¬ 
trial Avenue. Post Office Box 769. Sioux 
Falls. 8. Dak. 57101. Applicant s repre¬ 
sentative: E. J. Dwyer (same address as 
above). Authority sought to operate as 
a common carrier, by motor vehicle, over 
regular routes, transporting: General 
commodities (except those of unusual 
value, classes A and B explosives, house¬ 
hold goods as defined by the Commission, 
commodities in bulk, commodities re¬ 
quiring special equipment, livestock, and 
commodities injurious or contaminating 
to other lading) from Louisville. Ky., to 
Minneapolis-St. Paul, Minn., from 
Louisville over Interstate Highway 65 to 
junction UB. Highway 31. thence over 
UB. Highway 31 to Junction Interstate 
Highway 465, thence over Interstate 
Highway 465 to Junction Interstate High¬ 
way 65, thence over Interstate Highway 
65 to Junction UB. Highway 52, thence 
over U.S. Highway 52 to Junction UB. 
Highway 41. thence over UB. Highway 
41 to Junction Interstate Highway 90. 
thence over Interstate Highway 90 to 
Junction Interstate Highway 94, thence 
over Interstate Highway 94 to Mlnneap- 
olls-St. Paul, serving no Intermediate 
points, as an alternate route for operat¬ 
ing convenience only, and with no serv¬ 
ice for compensation on return except as 
otherwise authorized. Note: Common 
control may be involved. The purpose 
of this republication is to show a one¬ 
way route from Louisville, Ky . to Min¬ 
neapolis, Minn . rather than a ••between' 1 
route as previously published. If a hear¬ 
ing Is deemed necessary, applicant re¬ 
quests it be held at Sioux Falls, 8. Dak. 

No. MC 35320 (Sub-No. 117), filed 
March 11. 1970. Applicant: T.I.M.E.- 
DC, INC., 2598 74th 8treet, Post Office 
Box 2550, Lubbock. Tex. Applicant's rep¬ 
resentatives: W. D. Benson, Post Office 
Box 6723. Lubbock, Tex. 79413. and 
Frank M. Garrison (same address as 
above). Authority sought to operate as a 
common carrier , by motor vehicle, 
over regular routes, transporting: Air 
cleaners . coolers other than water evap¬ 
orative type, between Decatur, Ala., and 
Memphis. Tenn., from Decatur over UB. 
Highway Alternate 72 to Junction UB. 
Highway 43 and UB. Highway 72. thence 
over UB. Highway 72 to Memphis, Tenn.. 
and over the same route, serving no in¬ 
termediate points. Note: Common con¬ 
trol may be Involved. If a hearing Is 
deemed necessary, applicant requests it 
be held at Washington. D C. 


No. MC 47142 <Sub-No. 106 •. filed 
March 12. 1970. Applicant: C. I, WHIT¬ 
TEN TRANSFER COMPANY, a corpo¬ 
ration, 4417 Earl Court, Huntington 
W. Va. 25705. Applicant s representative: 
George Joline, 8uite 117, 2500 North 
Van Dorn Street, Alexandria. Va 22302. 
Authority sought to operate as a com¬ 
mon carrier , by motor vehicle, over 
irregular routes, transporting: Com¬ 
modities of a security classified nature, 
when transported in carrier-owned 
dromedary equipment, between activities 
of the U.S. Government and UB. Gov¬ 
ernment contractors located in Connect¬ 
icut. Delaware. Florida, Illinois. Indians. 
Iowa. Kentucky. Maine, Maryland, 
Massachusetts, Michigan, New Hamp¬ 
shire, New Jersey, New* York. North 
Carolina. Ohio. Pennsylvania Rhode 
Island. Tennessee, Vermont. ViminUi. 
West Virginia, Wisconsin, and the Dis¬ 
trict of Columbia. Note: Common con¬ 
trol may be Involved. Applicant states 
that the requested authority cannot be 
tacked with its existing authority. If a 
hearing is deemed necessary, applicant 
requests it be held at Washington. DC. 

No. MC 56388 (Sub-No. 34 >. tiled 
March 10. 1970. Applicant: HAHN 

TRANSPORTATION. INC., New Mar¬ 
ket, Md. 21774. Applicant's representa¬ 
tive: Francis J. Ortman, 1700 Pennsyl¬ 
vania Avenue NW., Washington. DC 
20006. Authority sought to operate as a 
common carrier , by motor vehicle, over 
irregular routes, transporting: Lime¬ 
stone and limestone products, from 
Frederick, Md., to points in North Caro¬ 
lina on and east of UB. Highway 29 
Note: Applicant states that the re¬ 
quested authority cannot be tacked with 
its existing authority. If a hearing Is 
deemed necessary, applicant requests It 
be held at Washington, D.C. 

No. MC 61592 (Sub-No. 170). filed 
March 9. 1970. Applicant: JENKINS 
TRUCK LINE, INC., 3708 Elm Street. 
Bettendorf, Iowa 52722. Applicant’s rep¬ 
resentative: R. Connor Wiggins. Jr.. 100 
North Main Building. Memphis, Tenn. 
38103. Authority sought to operate as a 
common carrier , by motor vehicle, over 
irregular routes, transporting: Iron and 
steel and iron and steel articles, between 
Memphis. Tenn., and points in Kentucky 
Note: Common control may be involved. 
Applicant states that the requested au¬ 
thority cannot be tacked with its exist¬ 
ing authority. If a hearing is deernea 
necessary, applicant does not specify a 


ocattan. v . 

No. MC 61592 (Sub-No. 171 >. 1 
•larch 9. 1970. Applicant: JEM^ 
HRUCK LINE, INC., 3708 Elm Street 
Bettendorf, Iowa 52722. Applicant 
epresentaUve: R. Connor Wiggle. •"*• 
00 North Main Building. Memphu. 
renn. 38103. Authority sought to operaw 
us a common carrier, by motor vch *f ’ 
>ver irregular routes, transporting: 
urniture. furniture parts and occessorin 
herefor; textiles and textile 
>etween points In Alabama, Flor^- 
Georgia, North Carolina, and Soum 
Carolina on the one hand, and. oni 
>ther. points in New Mexico, O* Ia ^ 0 ‘ - 
md Texas. Note: Common control nw 
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be involved. Applicant states that the 
requested authority cannot be tacked 
with its existing authority. If a hearing 
is deemed necessary, applicant does not 
specify a location. 

No, MC 64932 (Sub-No. 486). Hied 
March 18. 1970. Applicant: ROGERS 
CARTAGE CO., a corporation. 1439 West 
103d Street, Chicago. Ill. 60643. Appli¬ 
cants representative: Carl L. Steiner, 39 
South La Salle Street. Chicago, Ill. 60603. 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Anhydrous am¬ 
monia, in bulk, in tank vehicles, from 
Van Wert, Ohio, to points in Indiana, 
Kentucky. Michigan, and West Virginia. 
Note: Applicant states that the requested 
authority cannot be tacked with its exist¬ 
ing authority. If a hearing is deemed 
necessary, applicant requests it be held 
at Chicago, Ill , or Columbus. Ohio. 

No. MC 65626 < Sub-No. 25 1 . flled 
March 17. 1970. Applicant: FREDONIA 
EXPRESS. INC.. Post Office Box 222. 316 
Eagle Street, Fredonia, N.Y. 14063. Appli¬ 
cant's representative: E. Stephen 
Heisloy, 705 McLachlcn Bank Building. 
666 11th Street NW„ Washington. D.C. 
20001. Authority sought to operate as a 
common carrier . by motor vehicle, over 
Irregular routes, transporting: Sugar, 
from Philadelphia, Pa . to points in Alle¬ 
gany, Chautauqua. Cattaraugus, Erie, 
Genesee. Monroe. Orleans, Steuben, and 
Wyoming Counties, N.Y. Note: Applicant 
states that the requested authority can¬ 
not be tacked with its existing authority. 
I! a hearing is deemed necessary, appli¬ 
cant requests it be held at Phiiadelplila, 
Pa. 

No. MC 69901 <Sub-No. 23». filed 
March 16, 1970. Applicant: COURIER- 
NEWSOM EXPRESS, INC., Post Office 
Box 509. Columbus, Ind. 47201. Appli¬ 
cant’s representative: Jack Goodman, 
39 South La Salle Street, Chicago. HI. 

Authority sought to operate as a 
common carrier , by motor vehicle, over 
regular routes, transporting: General 
commodities (except those of unusual 
value, classes A and B explosives, house¬ 
hold goods as defined by the Commis¬ 
sion. commodities in bulk, and those re- 
JJJhring special equipment), serving the 
Ptanuite and related faculties of Olln 
corp. located in Cass County. Ind., ap¬ 
proximately b x /2 miles northwest of Pent 
ma.. as an olT-route point in connection 
inth applicant's presently authorized 
^gular route operations; (1) between 
Bnd Lafayette. Ind.: and 
S' Kokomo and South Bend. 

aho Note: If a hearing is deemed nec- 
5*5** applicant requests It be held at 

vi.it inR . ton * Dc *» or ftny Pohit con- 
cnient to the Commission. 

&WK M £ 73165 ( Sub-No. 28D, filed 
^ 13. 1970. Applicant: EAGLE 

8 M t ?Z? R D LINES - mC - 830 North 33d 

li«nw. P0 ^,„ Omcc Box 13 «- Birmlni?- 
ii. ' p*. 3 5 201 . Applicant’s representa- 
E M Pearce. Post Ofllcc Box 

wuTm . ° recn - Ky- ‘‘2101. Authority 
bv Li 10 ° t * ;ratc as a common carrier. 
trsSnl^ VcW f ,e * over irre Bular routes, 
1*^^? : lron and tteel articles . bc- 
on o,« P ^ nt3 u n Jack *°n County. Ark., 

winu in ne ,i han 4- « nd - on ‘he other. 

mW5 in 4he United States (except 


Alaska and Hawaii). Note: Applicant 
states that the requested authority can¬ 
not be tacked with its existing authority. 
If & hearing is deemed necessary, appli¬ 
cant requests it be held at NashvUle, 
Tenn. 

No. MC 80428 (Sub-No. 72), flled 
March 18, 1970. Applicant: McBRIDE 
TRANSPORTATION. INC., Main and 
Nelson Streets, Goshen. N.Y. 10924. Ap¬ 
plicant's representative: Raymond A. 
Richards. 23 West Main Street, 
Webster, N.Y. 14580 Authority sought to 
operate as a common carrier, by motor 
vehicle, over Irregular routes, transport¬ 
ing: Salt , from Seneca Lake Mine. Mile 
Township (Yates County), N.Y., to points 
in Connecticut. Delaware, Maine. Mary¬ 
land. Massachusetts. New Jersey. New 
Hampshire. Pennsylvania, Rhode Island, 
and Vermont. Note: Applicant states 
that the requested authority cannot be 
tacked with its existing authority. If a 
hearing is deemed necessary, applicant 
requests it be held at Washington, D.C. 

No. MC 90794 (Sub-No. 5), flled 
March 26. 1970. Applicant: LIFT VAN 
TRANSPORT CO.. INC., 358 St Marks 
Place, Staten Island. N.Y. 10301. Appli¬ 
cant's representative: Morton E. Kiel, 
140 Cedar Street, New York. N.Y. 10006. 
Authority sought to operate as a common 
carrier , by motor vehicle, over irregular 
routes, transporting: General commodi¬ 
ties (except those of unusual value, 
classes A and B explosives, household 
goods as defined by the Commission, 
commodities in bulk, commodities re¬ 
quiring special equipment, and those in¬ 
jurious or contaminating to other lad¬ 
ing). in containers or trailers, between 
points in the New York, N.Y.. commer¬ 
cial zone as defined by the Commission, 
on the one hand, and, on the other, 
points in Connecticut. Delaware, Mary¬ 
land. Massachusetts, New* Hampshire, 
New Jersey, those in that part of Penn¬ 
sylvania on and east of a line beginning 
at the Pennsylvania-New York State line 
at or near Lawrenceville. Pa., and ex¬ 
tending along 0.8. Highway 15 to Junc¬ 
tion UB. Highway 11 at or near Camp 
Hill, Pa., thence along U.S. Highway 11 
to tile Pennsylvania-Maryland State 
line, those in that part of New* York on 
and east of a line beginning at the New 
York-Pennsylvanla 8tate line at or near 
Lawrenceville. Pa., and extending along 
UB. Highway 15 to Coming, N.Y., and 
thence along New York Highway 17 to 
Horseheads. N.Y., thence along New 
York Highway 13 to Cortland, N.Y., 
thence along UB. Highway 11 to Syra¬ 
cuse, N.Y.. thence along New York High¬ 
way 5 to Schnectady. N.Y., thence along 
New York Highway 50 to Saratoga 
Springs, N.Y., thence along U.S. Highway 
9 via Glens Falls, N.Y., to junction New 
York Highway 149. thence along New 
York Highway 149 to junction UB. High¬ 
way 4, at or near Fort Ann, N.Y., thence 
along UB. Highway 4 to the New York- 
Vermont State line at or near Fair 
Haven. Vt., and points in Rhode Island, 
on traffic having a prior or subsequent 
movement by water. Note: Applicant 
states that the requested authority can be 
tacked with Us existing authority but 
indicates that it has no present intention 
to tack and therefore, does not identify 


the points or territories which can be 
served through tacking. Persons in¬ 
terested in the tacking possibilities are 
cautioned that failure to oppose the ap¬ 
plication may result In an unrestricted 
grant of authority. Common control may 
be Involved. If a hearing is deemed nec¬ 
essary. applicant requests it be held at 
New York, N.Y. 

No. MC 98088 ‘Sub-No. 20). filed 
March 12. 1970. Applicant: LINDLEY 
TRUCKING SERVICE. INC.. 1701 Grand 
Avenue. Granite City, Ill. 62040. Appli¬ 
cant's representative: Richard Chasteen 
(same address as applicant). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Building materials, gyp¬ 
sum and gypsum products ; and ma¬ 
terials, equipment and supplies used in 
the manufacturing, installation, and dis¬ 
tribution thereof, from Fort Dodge. Iowa, 
to points in Missouri on and east of UB. 
Highway 65. and points in that part of 
Illinois on and south of UB. Highway 34 
from the Iliinois-Iowa State line to 
Galesburg. Ill., thence on and south of 
Interstate Highway 74 and/or U.S. High¬ 
way 150 to the llllnois-Indiana State 
line. Note: Applicant states that the re¬ 
quested authority cannot be tacked with 
its existing authority. If a hearing is 
deemed necessary, applicant requests It 
be held at St. Louis. Mo.. Des Moines. 
Iowa, or Tampa. Fla. 

No. MC 98542 (Sub-No. 5). filed 
March 9, 1970. Applicant: COLLINS & 
SIMMONS. INC.. Post Office Box 134, 
Wolcott, N.Y. 14590. Applicant’s repre¬ 
sentative: Raymond A. Richards. 23 West 
Main Street, Webster. N.Y. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Foodstuffs (other than 
frozen and other than in bulk), from 
Hamlin. Holley, and Williamson. N.Y., 
to points in Connecticut, Massachusetts, 
and Rhode Island. Note: Applicant states 
that the requested authority cannot be 
tacked with its existing authority. If a 
hearing is deemed necessary, applicant 
requests it be held at Washington. D.C. 

No. MC 100623 (Sub-No. 24) (Clarifica¬ 
tion). filed January 23. 1970, published 
in the Federal Register issue of Febru¬ 
ary 27, 1970, and republished in part, as 
clarified, this issue. Applicant: HOURLY 
MESSENGERS. INC., doing business as 
H. M. PACKAGE DELIVERY SERVICE. 
20th and Indiana Avenue, Philadelphia. 
Pa. 19132. Applicant's representatives: 
V. Baker Smith and James W. Patterson, 
2107 The Fidelity Building. Philadelphia, 
Pa. 19109. Authority sought to operate as 
a common carrier, by motor vehicle, over 
irregular routes, transporting: General 
commodities (except those of unusual 
value, classes A and B explosives, house¬ 
hold goods as defined by the Commission, 
commodities in bulk, those requiring spe¬ 
cial equipment, cash letters, cash and 
currency, narcotics, and processed and 
unprocessed film). Note: The purpose of 
this partial republication is to clarify 
the commodity description in the appli¬ 
cation as pertains to exceptions to gen¬ 
eral commodities. The rest of the 
application remains as previously 
published. 
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No. MC 103191 <Sub-No. 29). filed 
March 13. 1970. Applicant: THE GEO. 
A. RHEMAN CO., INC.. Post Office Box 
2095, Station A, Charleston. S.C. 29403. 
Applicant’s representative: Beverly S. 
Simms. 1100 17th 8lreet NW.. Washing¬ 
ton, D.C. 20036. Authority sought to op¬ 
erate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Empty collapsible containers, when 
moving with petroleum products, in bulk, 
in tank vehicles, between Charleston, 
8.C., on the one hand, and, on the other, 
points in Alabama, Florida. Georgia, 
Kentucky. North Carolina, and Virginia. 
Notx: Applicant states that the requested 
authority cannot be tacked with its exist¬ 
ing authority. It further states no dupli¬ 
cate authority is being sought. If a 
hearing is deemed necessary, applicant 
requests it be held at Charleston or 
Columbia. S.C. 

No. MC 107295 <8ub-No. 309), filed 
February 27. 1970. Applicant: PRE-FAB 
TRANSIT CO., a corporation, 100 South 
Main Street. Farmer City, HI. 61842. Ap¬ 
plicant's representative: Dale L. Cox 
(same address as applicant). Authority 
is sought to operate as a common carrier , 
by motor vehicle, over irregular routes, 
transporting: Building materials, from 
Madison. Ill., to points in Arkansas, Ken¬ 
tucky, Missouri, and Tennessee. Not*: 
Applicant states that tacking may take 
place at Henry County. Tenn.. for trans¬ 
portation beyond as authorized in MC 
107295 Sub-No. 128. If a hearing is 
deemed necessary, applicant requests it 
be held at St. Louis, Mo. 

No. MC 107295 (Sub-No. 310), filed 
February 27. 1970. Applicant: PRE-FAB 
TRANSIT CO.. 100 South Main Street. 
Fanner City. HI. 61842. Applicant s rep¬ 
resentative: Dale L. Cox, 100 South Main 
Street. Fanner City. HI. 61842. Authority 
sought to operate as a common carrier. 
by motor vehicle, over Irregular routes, 
transporting: Heating , cooling, and ven- 
tilating systems, equipment and sup¬ 
plies , from Holland and Pemberville. 
Ohio, to points in the United States (ex¬ 
cept Ohio and Hawaii). Norn: Applicant 
states that the requested authority can¬ 
not be tacked with its existing authority. 
If a hearing is deemed necessary, appli¬ 
cant requests it be held at Toledo or 
Columbus. Ohio. 

No. MC 107295 <Sub-No. 329). filed 
March 6. 1970. Applicant: PRE-FAB 
TRANSIT CO., a corporation. 100 South 
Main Street. Farmer City, III. 61842. Ap¬ 
plicant's representative: Dale L. Cox 
(same address as applicant). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Trailers, transported on 
their own or removable undercarriages. 
recreational units, mobile homes, and 
buildings, complete, knocked down, or 
sections, from Alama. Mich.; Grand Is¬ 
land. Ncbr.; Americus and Richland, 
Ga.; Ephrata, Hazelton. and Honey 
Brook, Pa.; Boaz. Ala.; Grand Prairie 
and Athens, Tex.; Tulsa. Okla.; Wash¬ 
ington Court House, Ohio; and Topeka. 
Ind.. to points in the United States, ex¬ 
cept Hawaii. Note: Applicant states that 


tacking may take place at Hazelton, 
Ephrata. or Honey Brook. Pa.; Washing¬ 
ton Court House. Ohio; Topeka. Ind.; 
Grand Island. Nebr.; Richland or Ameri- 
cus. Ga.; Alama, Mich.: Boaz, Ala.; Tul¬ 
sa. Okla.: or Grand Prairie or Athens, 
Tex., on traffic originating In points au¬ 
thorized In MC 107295 and subs thereto 
for transportation beyond. If a hearing 
Is deemed necessary, applicant requests 
It be held at Dallas, Tex. 

No. MC 107295 tSub-No. 330). filed 
March 6. 1970. Applicant: PRE-PAB 
TRANSIT CO., a corporation, 100 South 
Main Street, Farmer City, Ill. 61842. Ap¬ 
plicant's representative: Dale L. Cox 
(same address as applicant). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Trailers designed to be 
drawn by passenger automobile and 
buildings, complete or in sections; (I) 
from points in McLennan County, Tex., 
to points in the United States (except 
Hawaii); (2) from points in Coffee 
County, Ga., to points in the United 
States (except Hawaii); <3> from points 
in Richland County, Ohio, to points 
in the United States (except Hawaii); 
(4) from points in McDonough County, 
IU„ to points in the United States 
(except Hawaii); (5) from points In 
Franklin County. Va.. to points in the 
United States (except Hawaii); <6> from 
points in Holmes County. Miss., to points 
in the United States (except Hawaii); 
and (7) from points in Sumner County. 
Tenn., to points in the United States 
(except Hawaii). Note: Applicant states 
no duplicate authority is being sought. 
Applicant further states tacking may 
take place at the (7) named origins 
above, on traffic originating at points in 
MC 107295 and Subs thereto, for trans¬ 
portation beyond. If a hearing is deemed 
necessary, applicant requests it be held 
at Los Angeles. Calif. 

No. MC 107295 <Sub-No. 331). filed 
March 12. 1970. Applicant: PRE-FAB 
TRANSIST CO., a corporation, 100 South 
Main Street. Farmer City. HI. 61842. Ap¬ 
plicant's representative: Dale L. Cox 
(same address as above). Authority 
sought to operate as a common carrier t 
by motor vehicle, over Irregular routes, 
transporting: Fibcrboard. pulpboard , 

strauboard, and wallboard. from Hen¬ 
derson. Ky., to points in Alabama, 
Colorado, Indiana. Georgia. Kansas. 
Michigan. Ohio. Pennsylvania, and 
Texas. Note: Applicant states tacking 
may take place at Toledo, Ohio, on traffic 
originating at Henderson, Ky., for 
movement to points In the United States 
as authorized. If a hearing Is deemed 
necessary, applicant requests it be held 
at St. Louis. Mo., or Nashville, Tenn. 

No. MC 107295 (Sub-No. 332), filed 
March 16. 1970. Applicant: PRE-FAB 
TRANSIT CO., a corporation. 100 South 
Main Street, Post Office Box 146, Farmer 
City. HI. 61842. Applicant's representa¬ 
tive: Dale L. Cox (same address as 
above). Authority sought to operate as a 
common carrier , by motor vehicle, over 
Irregular routes, transporting: Steel 
doors . steel door frames: steel window 
frames: and elevator cars ; and acces¬ 


sories, from the plantsite and warehouse 
facilities of Williamsburg Steel Products 
Co.. Brooklyn, N.Y„ to points In North 
Carolina, South Carolina, Georgia, 
Florida, and the District of Columbia 
Note: Applicant states that the nature 
of the application does not permit tack¬ 
ing with existing authority. If a hearing 
is deemed necessary, applicant requests 
it be held at New York. N Y. 

No. MC 107295 (Sub-No. 333). filed 
March 16. 1970. Applicant: PRE-FAB 
TRANSIT CO., a corporation. 100 South 
Main Street. Post Office Box 146, Farmer 
City, HI. 61842. Applicant's representa¬ 
tive: Dale L. Cox (same address as 
above). Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Lime, 
from points In Brown, Dodge, and Fond 
du Lac Counties, Wis., to points in Min¬ 
nesota and Missouri. Note: Applicant 
states that the nature of the application 
does not permit tacking with existing au¬ 
thority. If a hearing is deemed neces¬ 
sary. applicant requests It be held at 
Milwaukee, or Madison, Wis. 

No. MC 107295 (Sub-No. 334). filed 
March 16. 1970. Applicant: PRE-FAB 
TRANSIT CO . a corporation. 100 South 
Main Street, Farmer City. HI. 61842 Ap¬ 
plicant's representative: Dale L Cox 
(same address as applicant). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Pallet racks, iron or steel, 
and accessories, from Quincy and Rock 
Island. HI., to points In the United Ftstea 
except Alaska and Hawaii. Note: Appli¬ 
cant states that the requested authority 
cannot be tacked with Its existing au¬ 
thority. It further states if possible dupU- 
calion is discovered, it will be disclosed 
at Uie hearing. If a hearing is deemed 
necessary, applicant requests it be bc» 


at Chicago. HI. 

No. MC 110393 (Sub-No. 27 >. Died 
March 16, 1970. Applicant: OEM 

TRANSPORT, INC.. 1559 East iOth 
Street, Jeffersonville, Ind. 47130 Appli¬ 
cant’s representative: Rudy Yessn, 
Sixth Floor. McClure Building Front* 
fort. Ky. 40601. Authority sought w 
operate as a contract carrier, by mow 
vehicle, over Irregular routes, transport¬ 
ing: Foodstuffs in vehicles equipped mu* 
mechanical refrigeration (except com¬ 
modities in bulk, in tank vehicles), from 
Evansville, Washington, and Indian*!^" 
lis, Ind.. and Louisville. Ky.. to 
in Ohio. Pennsylvania. New York. ^ 
Jersey. Massachusetts. Connectum 
Rhode Island. Vermont. New Hanu^mrt. 
Maine, Delaware. Maryland. Vlrgiw . 
West Virginia, District of ColumbU. 
Michigan. North Carolina. 

Una. Georgia. Florida. Alabama. M|»» 
sippi, Tennessee, Kentucky. 
Wisconsin. Minnesota. and uun» 
under contract with Armour & Co> 
Applicant states that the ^ 

thority cannot be tacked with Us 
authority. If a hearing Is deemed 
sary. applicant requests it be h 
Louisville. Ky., or Washington, ul- 
No. MC 110983 (Sub-No. 

March 9, 1970. Applicant: KAMrv 

TRANSIT, INC., 200 West Cecil Strm, 
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Neenah, Wis. 54956. Applicant's repre¬ 
sentatives: David A. Peterson ‘same ad¬ 
dress as applicant). and E. 8tephen Heis- 
ley. 666 Eleventh Street NW, Washing¬ 
ton. D.C. 20001. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Chemicals , in bulk, in tank, and hop¬ 
per-type vehicles, from Otsego, Mich, to 
points in Illinois, Indiana, Ohio. Pennsyl¬ 
vania, and West Virginia. Note: Com¬ 
mon control may be involved. Applicant 
states that the requested authority can¬ 
not be tacked with its existing authority. 
If a hearing Is deemed necessary, appli¬ 
cant requests it be held at Chicago. HI., 
or Detroit. Mich. 


No. MC 112520 <Sub-No. 213). filed 
March 17. 1970. Applicant: McKENZIE 
TANK LINES. INC.. Post Office Box 1200. 
Tallahassee. Fla. 32302. Applicant’s rep¬ 
resentative: W. Guy McKenzie, Jr. 
(same address as applicant). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Anhydrous ammonia, from 
points in Jackson County. Miss., and De¬ 
catur County. Ga., to points in Alabama. 
Florida, and Georgia. Note: Common 
control may be involved. Applicant states 
that the requested authority cannot be 
tacked with its existing authority. If a 
hearing is deemed necessary, applicant 
requests it be held at Atlanta. Ga. 

No. MC 112562 (Sub-No. 32). filed 
March 18. 1970. Applicant: T. M. ZIM¬ 
MERMAN COMPANY, a corporation. 
Post Office Box 380. Chaxnbersburg. Pa. 
17201. Applicant’s representative: John 
M, Mussel man, 400 North Third Street, 
Harrisburg. Pa. 17108. Authority sought 
to operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Foodstuffs, in vehicles equipped 
with mechanical refrigeration (exclud¬ 
ing commodities in bulk, in tank 
vehicles), from the pl&ntsite and ware¬ 
house facilities of StoufTer Foods Corp.. 
located at Cleveland and Solon, Ohio, to 
Points in Connecticut, Delaware. Maine, 
Maryland, Massachusetts, New Hamp¬ 
shire, New Jersey. New York. Vermont, 
Rhode Island, points in Pennsylvania 
jast of U.8. Highway 15 and Washington. 
D.C. Not*: Applicant states that the re- 
quested authority cannot be tacked with 
iti existing authority. If a hearing is 
"^med necessary, applicant requests it 
oe held at Cleveland, Ohio, or Washing¬ 
ton, D.C» 


No MC 115669 (Sub-No. 109». fU« 
M*rc h 9. 19 70. Applicant: HOWARD N 
doing business as DAHL 
oTEN TRUCK LINE, Post Office Box 95 
r*L Ccnt * r ’ Nebr. 68933. Applicant* 
fepresentatlw: Donald L. Stem. 63< 
Bank Building. Omaha 
• br. 68102. Authority sought to operate 
r mm ? n carrier . *>y motor vehicle 
,„.,, !7 egular route*, transporting: Dn 
bhilV r . an , d drv Icrtillier materials, li 
0 , pkj.teuk vehicles, from the planish- 
milM Amcrtcan - Bic.. located I 

Point, ?r h ? ,C * t of Beatrice. Nebr., h 
* *5**. Kansas. Minnesota 
““®ouH. and Booth Dakota Restric 
The operations authorized heredi 
rosteicted to the transportation o 


traffic originating at the named plant- 
site and terminating at the destinations 
specified above. Not*: If a hearing is 
deemed necessary, applicant requests it 
be held at Omaha or Lincoln. Nebr. 

No. MC 116280 (Sub-No. 10), filed 
March 11. 1970. Applicant: W. C. Mc- 
QUAIDE. INC., 153 Macridge Avenue, 
Johnstown. Pa. 15904. Applicant’s rep¬ 
resentative: Christian V. Graf. 407 North 
Front Street. Harrisburg. Pa. 17101. Au¬ 
thority sought po operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: General commodi¬ 
ties < except those of unusual vaIuc, 
classes A and B explosives, household 
goods as defined by the Commission, 
commodities in bulk, commodities re¬ 
quiring special equipment and those in¬ 
jurious or contaminating to other lad¬ 
ing). between Johnstown, Pa., on the 
one hand, and, on the other, points in 
Pennsylvania. Restriction: The above 
traffic limited to transportation having 
a prior of subsequent movement by rail 
or trailer on flatcar. Not*: Applicant 
now holds contract carrier authority 
under its permit No. MC 68299. there¬ 
fore dual operations may be involved. 
Applicant states that the requested au¬ 
thority cannot be tacked with its exist¬ 
ing authority. If a hearing is deemed 
necessary, applicant requests It be held 
at Harrisburg or Johnstown. Pa 

No. MC 117765 < Sub-No. 98). filed 
March 9, 1970. Applicant: HAHN TRUCK 
LINE, INC., 5315 Northwest Fifth, Okla¬ 
homa City. Okla, 73107. Applicant’s rep¬ 
resentative: R. E. Hagan. Post Office Box 
75267, Oklahoma City. Okla. 73107. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: CD Malt beverages 
in containers and advertising matter 
when moving with malt beverages, from 
Belleville, Ill., to Woodward. Okla., Fort 
Worth. Tex.: to Bartlesville, McAlester. 
and Poteau. Okla.. and St. Louis. Mo.: to 
Clinton and Woodward. Okla.: and (2) 
salt and salt products and mineral feed 
mixtures, in straight or mixed ship¬ 
ments. from points In Beckham. Oreer. 
and Harmon Counties. Okla., to points 
in Arkansas. Colorado. Kansas. Louisi¬ 
ana. Missouri. New Mexico, and Texas. 
Note: Applicant states that the re¬ 
quested authority cannot be tacked with 
its existing authority. If a hearing is 
deemed necessary, applicant requests It 
be held at Oklahoma City. Okla 

No. MC 117991 (Sub-No. 2), filed 
March 19. 1970. Applicant: ZAVTTZ 
BROTHERS. LTD., a corporation. Wain- 
fleet, Ontario. Canada. Applicant’s rep¬ 
resentative: Robert D. Gunderman. 43 
Niagara Street. Buffalo. N Y. 14202. Au¬ 
thority sought to operate as a common 
carrier , oy motor vehicle, over irregular 
routes, transporting: Bananas, from 
Wilmington, Del., to ports of entry on 
the International Boundary line between 
the United States and Canada, located 
In New York. Note: Applicant states 
that the requested authority cannot be 
tacked with its existing authority. If a 
hearing U deemed necessary, applicant 
requests it be held at Buffalo. N Y. 

No. MC 118561 (Sub-No. 14), filed 
March 12.1970. Applicant: HERBERT B. 


FULLER, doing business as FULLER 
TRANSFER COMPANY. 212 East Street, 
Marysville. Tenn. 37801. Applicants 
representative: Harold Sellgman. 1704 
Parkway Towers. Nashville, Tenn. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregu¬ 
lar routes, transporting: Meats, meat 
products, and meat byproducts, and 
articles distributed by meat packing¬ 
houses, as defined in appendix I. sections 
A and C. to the report In Descriptions in 
Motor Carrier Certificates. 61 M.C.C. 209 
and 766 (except such commodities in 
bulk, in tank vehicles), from points in 
Davidson County, Tenn., to points in 
that part of Tennessee on and east of a 
line beginning at the Tennessee-Missis¬ 
sippi State line and extending along U.S. 
Highway 45 to junction U.S. Highway 
45W, thence along U.S. Highway 45W to 
the Tennessee-Kentucky State line, and 
on and west of UB. Highway 27; and to 
points in Trigg, Christian. Caldwell. Hop¬ 
kins, McLean, Muhlenberg, Todd. Logan. 
Butler. Ohio. Grayson. Edmonson. War¬ 
ren. Simpson. Allen. Hart, Barren. Mon¬ 
roe. Metcalfe, Cumberland. Orcen, 
Taylor, Adair. Russell, Clinton. Casey, 
and Wayne Counties, Ky.; and to points 
in Lauderdale, Limestone, Madison, Jack- 
son. De Kalb. Lawrence, and Colbert 
Counties. Ala Note: Applicant states it 
proposes to tack the authority sought 
herein in conjunction with its existing 
authority where such operations might 
be feasible. It does not identify the points 
or territories which can be served 
through tacking. Persons Interested in 
the tacking possibilities are cautioned 
that failure to oppose the application 
may result in an unrestricted grant of 
authority. If a hearing is deemed neces¬ 
sary. applicant requests It be held at 
Nashville or Knoxville. Tenn. 

No. MC 118904 (Sub-No. 15). filed Feb¬ 
ruary 18. 1970. Applicant: MOBILE 
HOME EXPRESS. LTD., a corporation, 
1915 F Avenue. Lawton. Okla. 73501. Ap¬ 
plicants representative: David D. Brun¬ 
son. 419 Northwest Sixth Street, Okla¬ 
homa City. Okla. 73102. Authority sought 
to operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Trailers designed to be drawn by 
passenger automobiles in Initial move¬ 
ments. from points in Pontotoc County, 
Okla., to points in the United States (ex¬ 
cept Alaska and Hawaii). Note: Appli¬ 
cant states that the requested authority 
cannot be tacked with Its existing au¬ 
thority. If a hearing is deemed necessary, 
applicant requests it be held at Okla¬ 
homa City, Okla.. or Dallas, Tex. 

No. MC 119531 (Sub-No. 143), filed 
March 16. 1970. Applicant: DIECK- 
BRADER EXPRESS. INC., 5391 Wooster 
Road. Cincinnati, Ohio 45226. Applicant’s 
representative: Charles W. 8inger. 33 
North Dearborn Street. Suite 1625, Chi¬ 
cago. Ill. 60602. Authority sought to oper¬ 
ate as a common carrier, by motor ve¬ 
hicle. over irregular routes, transporting: 
Paper and paper products, from Cincin¬ 
nati. Ohio, to points in Pennsylvania and 
Tennessee. Note: Applicant states that 
the requested authority cannot be tacked 
with its existing authority. If a hearing 
is deemed necessary, applicant requests 
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it be held at Chicago. Ill , or Washing¬ 
ton. D.C. 

No. MC 119657 (Sub-No. 8). filed 
March 13. 1970. Applicant: GEORGE 
TRANSIT LINE. INC., 700-764 North¬ 
east 47th Place. Des Moines. Iowa 50313. 
Applicant's representative: Richard A. 
Miller, 212 Equitable Building, Des 
Moines. Iowa 50309. Authority sought to 
operate as a common carrier. by motor 
vehicle, over irregular routes, transport¬ 
ing: (1) Feed ingredients, from Clinton. 
Iowa, to points In Illinois, Iown. Minne¬ 
sota, Missouri, Nebraska, and Wisconsin, 
t2) fertilizer and fertilizer materials, 
from Clinton. Iowa, to points In Illinois. 
Iowa, and Wisconsin and 13) semi-trail¬ 
ers. between Des Moines, Iowa, and 
Omaha, Nebr. Note: Applicant states 
that the requested authority cannot be 
tacked with its existing authority. If a 
hearing is deemed necessary, applicant 
requests it be held at Des Moines. Iowa. 

No. MC 121318 (Sub-No. 9). filed 
March 16. 1970. Applicant: YOURGA 
TRUCKING. INC.. 104 Church Street. 
Wheatland, Pa. 16161. Applicant's repre¬ 
sentative: Harold G. Hernly, 711 14th 
Street NW.. Washington, D.C. 20005. 
Authority sought to operate as a common 
carrier. by motor vehicle, over irregular 
routes, transporting: Iron and steel and 
iron and steel articles and commodities 
used in the production, assembly, and 
distribution of iron and steel articles, 
between Sharon and Wheatland. Pa., on 
the one hand. and. on the other, points 
in New York and New Jersey. Note: 
Applicant states that the requested 
authority cannot be tacked with its ex¬ 
isting authority. If a hearing is deemed 
necessary, applicant requests it be held 
at Sharon or Pittsburgh. Pa. 

No. MC 123639 (8ub-No. 127), filed 
March 5. 1970. Applicant: J. B. MONT¬ 
GOMERY, INC.. 5150 Brighton Boule¬ 
vard. Denver. Colo. 80216. Applicant’s 
representative: David Senseney. 3395 
South Bannock. Englewood. Colo. 80110. 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Meats, meat prod¬ 
ucts, meat byproducts, dairy products, 
and articles distributed by meat packing¬ 
houses as defined in sections A. B, and C 
of appendix I to the report In Descrip¬ 
tions in Motor Carrier Certificates . 61 
M.C.C. 209 and 766. from Scottsbluff and 
Gering, Nebr.. to points in Connecticut. 
Delaware. Maine. Maryland. Massachu¬ 
setts. New Hampshire. New Jersey, New 
York. Pennsylvania. Rhode Island. Ver¬ 
mont. Virginia, West Virginia, and the 
District of Columbia, restricted against 
tacking at Scottsbluff or Gering, Nebr. 
Non:. If a hearing is deemed necessary, 
applicant requests it be held at Denver. 
Colo. 

No. MC 123681 (Sub-No. 17). filed 
March 3. 1970. Applicant: WIDING 
TRANSPORTATION. INC . Post Office 
Box 03159. Portland. Oreg. 97203. Appli¬ 
cant's representative: Earle V. White. 
2400 Southwest Fourth Avenue. Portland. 
Oreg. 97201. Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: (1) 
Commodities which, by reason of size or 
weight, require special handling or the 


use of special equipment, and commod¬ 
ities which do not require special han¬ 
dling or the use of special equipment 
when moving in the same shipment on 
the same bill of lading as commodities 
which by reason of size or weight require 
special handling or the use of special 
equipment: and (2) self propelled arti¬ 
cles. each weighing 15,000 pounds or 
more, and related machinery, tools , parts, 
and suppUes moving In connection there¬ 
with: between points in Oregon and 
Washington, on the one hand. and. on 
the other, points in Utah and Montana. 
Note: Applicant states that the requested 
authority cannot be tacked with its ex¬ 
isting authority. Applicant further states 
that no duplicating authority is being 
sought. If a hearing is deemed necessary, 
applicant requests it be held at Portland. 
Oreg . and Salt Lake City. Utah. 

No. MC 128053 (Sub-No. 4). filed 
March 12, 1970. Applicant: MIDWEST 
TRUCKING. INC.. Post Office Box 166. 
Billings. Mont. 59103. Applicant's repre¬ 
sentative: J. P. Meglen. Post Office Box 
1581. Billings, Mont. 59103. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Beer, from La Crosse. 
Wis.. to points in Montana. Note: Appli¬ 
cant states that the requested authority 
cannot be tacked with its existing au¬ 
thority. If a hearing is deemed neces¬ 
sary. applicant requests it be held at 
Billings. Mont. 

No. MC 128235 (Sub-No. 5>. filed 
March 10, 1970. Applicant: ALVIN 

JOHNSON. Hinckley. Minn. 55037. Ap¬ 
plicant's representative: Earl Hacking. 
503 11th Avenue South. Minneapolis. 
Minn. 55415. Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: Malt 
beverages, in containers, from Sheboy¬ 
gan, and La Crosse. Wls„ to Rush City, 
Minn. Note: Applicant states that the 
requested authority cannot be tacked 
with its existing authority. If a hearing 
is deemed necessary, applicant requests 
it be held at Minneapolis, or St. Paul. 
Minn. 

No. MC 128339 (Sub-No. 1 >. filed Feb- 
ruary 26. 1970. Applicant: REGISTER 
VAN AND STORAGE COMPANY, INC.. 
1317 Jacqueline Drive, Post Office Box 
5568. Columbus, Ga 31906. Applicant's 
representative: C. E. Walker. 306 First 
National Bank Building. No. 8 11th Street 
(East), Post Office Box 1085. Columbus. 
Ga. 31902. Authority sought to operate as 
a common carrier . by motor vehicle, over 
regular routes, transporting: General 
commodities, except commodities in bulk, 
between Eufaula, and Phenix City, Ala., 
over UB. Highway 431 and alternate 
Alabama Highway 165. and return over 
the same route serving no intermediate 
or off-route points. Note: This instant 
application is an extension of operations 
from Phenix City to Eufaula. Ala., in 
connection with applicant's present au¬ 
thority, permitting through movements 
between Columbus. Ga.. and Eufaula. 
Ala. If a hearing is deemed necessary, ap¬ 
plicant requests it be held at Eufaula. 
Ala., or Columbus, Ga. 

No. MC 129631 (8ub-No. 12). filed 
March 9. 1970. Applicant: PACK 


TRANSPORT, INC., Post Office Box 
17233. Salt Lake City, Utah 84117. Ap¬ 
plicant’s representative: Gwyn D. David¬ 
son (same address as applicant). Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Lumber and lum¬ 
ber mill products and forest prxxtucts; 
(1) from points in Idaho and Montana, 
to Summit County, Utah: (2) from 
points In Montana (except Missouri and 
Ravalli Counties), to points In Idaho: 
and (3) from points in Idaho (other than 
Franklin and Oneida Counties.» to 
Franklin and Oneida Counties, Idaho. 
Note: Applicant states tacking possi¬ 
bilities with (2) above, but indicates that 
It has no present intention to tack and 
therefore, does not identify the points 
or territories which can be served 
through tacking. Applicant further 
states in (1) and (2) it does not Intend 
to tack. Persons interested in the tacking 
possibilities are cautioned that failure 
to oppose the application may result in 
an unrestricted grant of authority. If a 
hearing is deemed necessary, applicant 
requests it be held at Salt Lake City, 
Utah. 

No. MC 129645 (Sub-No. 18». filed 
March 9. 1970. Applicant: BASIL J 
SMEESTER AND JOSEPH G. 6MEES- 
TER, a partnership, doing business At 
SMEESTER BROTHERS TRUCKING 
COMPANY, 1330 South Jackson Street. 
Iron Mountain. Mich. 59801. Applicant’* 
representative: Robert M. Pearce, Post 
Office Box E, Bowling Green. Ky. 4210L 
Authority sought to operate as a com mon 
carrier, by motor vehicle, over irregular 
routes, transporting: (1) Wood fiber- 
board, wood fiberboard faced or finished 
with decorative and or protective nafe- 
rial and accessories and supplies used in 
the installation thereof, from the plant 
and warehouse sites of Evans Products 
Co. at or near Phillips. Wis., to points in 
Arkansas, Connecticut, Delaware, Illi¬ 
nois, Indiana. Kentucky. Maine. Mary¬ 
land, Massachusetts, Michigan Missouri, 
New Hampshire, New Jersey. Now York, 
North Carolina. Ohio, Pennsylvania, 
Rhode Island. Tennessee, Vermont. 
Virginia, West Virginia, and the District 
of Columbia; and <2> materials, equip¬ 
ment, and supplies used in the manufac¬ 
ture or distribution of the commodities 
described in (1) above from the destina¬ 
tion States named to the plant and u are- 
house sites of Evans Products Co at or 
near Phillips. Wis. Note: Applicant 
states that the requested authority can¬ 
not be tacked with its existing authority. 
Applicant holds contract authority 
under MC 127093 Sub 2, therefore dual 
operations may be involved. If a hearing 
is deemed necessary', applicant requests 
it be held at Nashville, Tenn. 

No. MC 133445 (Sub-No. 3>, AIM 
March 9. 1970. Applicant: GERALD T. 
STUCK. 414 East Main Street. Midd.e- 
burg. Pa. 17842. Applicant's representa¬ 
tive: Christian V. Graf, 407 North Front 
Street. Harrisburg. Pa. 17101. Authority 
sought to operate as a contract carrier. n> 
motor vehicle, over irregular route*, 
transporting: Semitrailers, semitrailer 
chassis, motor vehicle bodies, and con¬ 
tainers, between the plantsite of Trauco 
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Manufacturing Sales Co., at Hummels 
Wharf, Pa., on the one hand. and. on the 
other, points In Connecticut. Illinois. 
Kentucky, Massachusetts. Michigan. 
North Carolina, Rhode Island, and 
Tennessee, under contract with Trallco 
Manufacturing & Sales Co.. Hummels 
Wharf. Pa. Note: If a hearing is deemed 
necessary, applicant requests it be held at 
Harrisburg. Pa., or Washington. D.C. 

No. MC 134121 (8ub-No. 2). filed 
March 4. 1070. Applicant: CHARLES 
DEASON and FRANK DEASON. a 
Partnership, doing business as DEASON 
BROTHERS, Post Office Box 368. Lewis- 
burg. Tenn. 37001. Applicant's represent¬ 
ative: Robert H. Cowan. 500 Court 
Square Building. Nashville, Tenn. 37201. 
Authority sought to operate as a contract 
carrier, by motor vehicle, over irregular 
routes, transporting: Packaged animal 
feed blocks , from Pulaski, Tenn., to 
points In Kentucky and Ohio, under a 
continuing contract with Mclnnls Co. 
Note: If a hearing is deemed necessary, 
applicant requests it be held at Nash¬ 
ville, Tenn. 

No. MC 134145 <8ub-No. 1), filed 
March 0.1070. Applicant : NORTH 8TAR 
TRANSPORT. INC., Post Office Box 51. 
Thief River Falls. Minn. 56751 Appli¬ 
cants representative: Robert P. Sack, 
Poe.t Office Box 6010, West St. Paul, Minn. 
Authority sought to operate as a com- 
won carrier . by motor vehicle, over ir¬ 
regular routes, transporting: (1) Snow¬ 
mobiles, boats, motor bikes , and racing 
vehicles, from Roseau. Thief River Falls. 
Karlstad, and Minneapolis, Minn., and 
Alton. Wyo., to points in the United 
8tate$ <except Hawaii) and to ports of 
entry on the International boundary line 
between the United States and Canada In 
Maine. Michigan, Minnesota, New York, 
North Dakota, and Vermont, and <2> 
materials , suplies and equipment used in 
the manufacture of the above described 
commodities, from points in California, 
Colorado, Connecticut, Idaho. Iowa, 
nitnois, Indiana. Maine. Maryland, 
Massachusetts. Michigan. Mississippi, 
Missouri, Montana, Nebraska, New 
Jersey. New York, North Dakota, Ohio, 
Oregon, Pennsylvania, Texas. Washing- 
JJSL a !l d Wisconsin, to Roseau. Thief 
Rher Palls, Karlstad, and Minneapolis. 

«?? d A ^ 0fl * Wyo*. under contract 
2, th Claris Industries, Inc., Roseau. 

and Arctic Enterprises. Inc., 
^ ver Pans. Minn. Note: If a hear- 
“ deemed necessary, applicant re- 

™ Minn* hCld at muneiiV0h$ or Dul ~ 

No. MC 134195 (Sub-No. 1) (clart- 
522®^ Pebruary 13. 1970. pub- 
MaJk n ,A the PaaatAL Register issue of 
ch'ifi h H l #L« 1970 ' and ^Published, as 
MM* Applicant: C. H. B. 

INC.. 116 Ruhlin Court, 
Box 21. El Paso, Tex. 79940. 
representative: M. Ward 
Fort Continental utc Building. 

T** 76102. Authority 

by 2KS* 6 as a contract carrier . 

irr wfiar routes, 

1 Anfmo/ feeds and food - 
betw6cn m Pfiso. Tex., on 
^ w and * 00 thc other - Albu- 
. N. Mex.. under contract with 


Price's El Paso Dairy, a division of 
Price's Producers. Inc. Note: The pur¬ 
pose of this republication is to show 
and in the commodity description in 
lieu of aid as previously published. If a 
hearing is deemed necessary, applicant 
requests It be held at El Paso, Tex., or 
Albuquerque, N. Mex. 

No. MC 134419. filed February 19. 
1970. Applicant: TLT COMPANY. INC., 
4792 Fifth Avenue Extension. Youngs¬ 
town, Ohio 44505. Applicant’s representa¬ 
tive: Henry M. Wick. Jr. f 2310 Grant 
Building. Pittsburgh, Pa. 15219. Author¬ 
ity sought to operate as a contract car¬ 
rier. by motor vehicle, over irregular 
routes, transporting: (1) Transformers 
and transformer parts; materials. equip¬ 
ment. and supplies used in the produc¬ 
tion. distribution or sale of transformers, 
between Warren. Ohio; Elgin, HI.; High 
Springs, Fla.; and Bclxoni, Miss., on the 
one hand, and, on thc other, points In 
Florida. Georgia. Illinois. Indiana. Ken¬ 
tucky. Louisiana. Maryland. Massachu¬ 
setts, Michigan. Mississippi. Missouri. 
New Jersey, New York. North Carolina, 
Ohio. Pennsylvania. South Carolina, 
Tennessee. Texas, Virginia, and Wiscon¬ 
sin; and (2) air compressors and air 
compressor parts: materials, equipment, 
and supplies used in the production, dis¬ 
tribution or sale of air compressors, be¬ 
tween Princeton. HI., and Belxonl, Miss., 
on the one hand. and. on the other, 
points in Colorado. Hlinois, Indiana, 
Louisiana, Mississippi, Missouri. North 
Carolina. Ohio, Oregon. South Carolina, 
Texas, and Wisconsin; and <3) boat 
trailers, transformer parts, water pollu¬ 
tion control equipment; materials, 
equipment, and supplies used In the pro¬ 
duction, distribution or sale of boat 
trailers, transformer parts and water 
pollution control equipment, between 
Salem. Ohio on the one hand. and. on 
the other, points in Florida. Hlinois. 
Indiana. Maine, Maryland, Massachu¬ 
setts. Michigan. Minnesota. Mississippi, 
New Jersey. New York, Ohio. Oklahoma. 
Oregon. Pennsylvania. Texas, West 
Virginia, and Wisconsin, under continu¬ 
ing contracts with Standard Trans¬ 
former Co., a division of American Gage 
& Machine Co., at to (1) above; under 
contract with Champion Pneumatic 
Machinery Co., at to ( 2 ) above: and 
under contract with Sterling-Salem 
Corp. as to (3) above. Note: If a hear¬ 
ing Is deemed necessary, applicant re¬ 
quests It be held at Washington. DC., 
or Cleveland. Ohio. 

No. MC 134428. filed March 16. 1970. 
Applicant; WALTER PULLEY, doing 
business as PULLEY BULK TRANS¬ 
PORT, 9 Zcphry Avenue. Westfield. Mass. 
01085. Applicant's representative: 
Thomas W. Murett, 342 North Main 
Street. West Hartford. Conn. 06117. Au¬ 
thority sought to operate as a common 
carrier. by motor vehicle, over irregular 
routes, transporting: F7our, In bulk, be¬ 
tween points in Connecticut. Massachu¬ 
setts, and Rhode Island, restricted to 
shipments having immediately prior 
movement by rail. Not*: Applicant 
states that it does not Intend to tack. 
If a hearing is deemed necessary, appli¬ 


cant requests it be held at Buffalo, N.Y„ 
or Hartford. Conn. 

Motor Carrier or Passenger 

No. MC 29601 <8ub-No. 10). filed 
March 9. 1970. Applicant: MIDWEST 
COACHE8. INC., 216 North 8ccond 
Street, Mankato, Minn. 56001. Appli¬ 
cant’s representative: William E. Fox. 
860 Northwestern Bank Building, Min¬ 
neapolis, Minn. 55402. Authority sought 
to operate section 1042.1 (Superhighway 
rules), as a common carrier , by motor 
vehicle, over regular routes, transport¬ 
ing:. Passengers and their baggage, and 
express, mail and newspapers, in the 
same vehicle with passengers, between 
Worthington, Minn., and 8ioux Falls. 
S. Dak., from Worthington over US. 
Highway 59 to its Junction with Inter¬ 
state Highway 90, thence over Interstate 
Highway 90 to its Junction with Minne¬ 
sota Highway 91, thence over Minnesota 
Highway 91 to Adrian, thence return 
over Minnesota Highway 91 to its Junc¬ 
tion with Interstate Highway 90, thence 
over Interstate Highway 90 to Its Junc¬ 
tion with UB. Highway 75. thence over 
U.S. Highway 75 to Luvcrne. thence re¬ 
turn over UB. Highway 75 to Its Junc¬ 
tion with Interstate Highway 90. thence 
over Interstate Highway 90 to its Junc¬ 
tion with UB. Highway 77. thence over 
U S. Highway 77 to Sioux Falls, and re¬ 
turn over the same route, serving the 
intermediate points of Adrian and Lu- 
vernc. Minn., in connection with appli¬ 
cant’s presently authorized operation be¬ 
tween Worthington, Mlnn„ and Sioux 
Falls. 8. Dak. Nor*: If a hearing is 
deemed necessary, applicant requests it 
be held at Minneapolis. Minn. 

By the Commission. 

fsEAtl H. Neil Garson. 

Secretary. 

|P.R Doc. 70-4268; Filed, Apr. 8. 1970; 

8 45 A.m.) 


| Notice 519] 

MOTOR CARRIER TRANSFER 
PROCEEDINGS 

April 6. 1970. 

Synopses of orders entered pursuant 
to section 212(b) of the Interstate Com¬ 
merce Act, and rules and regulations pre¬ 
scribed thereunder (49 CFR Part 1132), 
appear below: 

As provided in the Commission’s spe¬ 
cial rules of practice any interested per¬ 
son may file a petition seeking recon¬ 
sideration of the following numbered 
proceedings within 20 days from the date 
of publication of this notice. Pursuant 
to section 17(8) of the Interstate Com¬ 
merce Act, the filing of such a petition 
will postpone the effective date of the 
order in that proceeding pending its dis¬ 
position. The matters relied upon by 
petitioners must be specified in their 
petitions with particularity. 

No. MC-FC-71892. By order of April 2. 
1970, the Motor Carrier Board approved 
the transfer to Sorensen Transportation 
Co.. Inc., Bethany. Conn., of that portion 
of the operating rights in certificate No. 
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MC-127747 < Sub-No. 1) issued April 19. 
1968, to Starlite Delivery Service, Inc., 
Bayonne, NJ M authorizing the trans¬ 
portation of coffee, between Hoboken. 
N.J., and Lansdowne, Pa., serving no in¬ 
termediate points; and between Hoboken, 
N.J., and Baltimore. Md.. serving no in¬ 
termediate points, and printed and ad¬ 
vertising matter, between New York. 
N.Y., and Washington, D.C., serving the 
intermediate point of Hoboken, N.J., only 
in connection with service to and from 
Washington, D.C. Thomas W. Murrett, 
342 North Main Street. West Hartford. 
Conn. 06117, attorney for applicants. 

No. MC-FC-71922. By order of 
March 31.1970, the Motor Carrier Board 
approved the transfer to Annunziato 
DeGeorge. doing business as A. D. 
George, Berwick. Pa , of the operating 
rights in certificates Noe. MC-60170 and 
MC-60170 <Sub-No. 6) issued June 10, 
1949. and December 13, 1966, respec¬ 
tively to Lconarda C. George, doing busi¬ 
ness as A. D. George. Berwick, Pa., 
authorizing the transportation of coal, 
from Scranton, Plymouth, and Nanti- 
coke. Pa., to Jersey City and Garwood, 
N.J.; lumber, from Wilmington, Del., and 
Newark. NJ.. to Berwick. Pa.; house¬ 
hold goods, between Berwick, Pa., and 
points within 20 miles thereof, on the one 
hand. and. on the other, points in New 
York, Delaware, Maryland. Ohio, and 
Connecticut, and Washington. DC.; new 
machinery, castings and steel, between 
Berwick. Pa. on the one hand. and. on 
the other, New York. N.Y., Camden, N.J., 
and points within 15 miles of Newark, 
N.J., and household goods, between 
Wilkes-Barre. Pa., and points within 10 
miles thereof, on the one hand, and, on 
the other, points in New York, New 
Jersey. Connecticut. Indiana. Ohio. 
Maryland. Delaware. West Virginia, and 
the District of Columbia Joseph P. 
Torsella, 19-A West Front Street. Ber¬ 
wick, Pa. 18603, attorney for applicants. 

No. MC-FC-71925. By order of 
March 31. 1970. the Motor Carrier Board 
approved the transfer to Pat’s Towing 
Service, Inc., Cambridge, Mass , of the 
operating rights in certificate No. MC- 
116866 issued September 16. 1968. to 
Patrick J. Spinctto and Abraham J. 
Spinetu>, a partnership, doing business 
as Pat's Towing Service, Cambridge, 
Mass., authorizing the transportation of 
w recked, disabled and repossessed motor 
vehicles (except trailers designed to be 
drawn by passenger automobiles), in 
truckaway service requiring the use of 
wrecker equipment, between points in 
Suffolk and Middlesex Counties. Mass., 
on the one hand. and. on the other, 
points in Maine, New Hampshire. Ver¬ 
mont, Rhode Island, and Connecticut. 
Bernard Goldberg, 634 Massachusetts 
Avenue, Cambridge. Mass. 02139, at¬ 
torney for applicants. 

No. MC-FC-71968. By order of 
March 31. 1970, the Motor Carrier Board 
approved the transfer to Delaware Val¬ 
ley Delivery Services. Inc.. Trenton. N.J., 
of the operating rights In permit No. 
MC-101378 issued April 3. 1961, to Fred 
John Cooper, doing business as Speedy 
Delivery 8ervice, Hamilton Square. N J. % 
authorizing the transportation of such 


merchandise as Is dealt in by retail de¬ 
partment stores, the business of which 
is the sale of general commodities, from 
Trenton, N.J., to points in Pennsylvania 
within 35 miles of Trenton (except 
Philadelphia), and rejected or defective 
merchandise owned by persons who 
operate such stores, from points in 
Pennsylvania within 35 miles of Trenton, 
NJ. (except Philadelphia. Pa.), to 
Trenton, N.J. Paul G. Levy, 143 East 
State Street, Room 505. Trenton. N J. 
08608, attorney for applicants. 

No MC-PC-72023. By order of 
March 30, 1970, the Motor Carrier 
Board approved the transfer to Pier 
Service Trucking Corp., Brooklyn, N.Y., 
of the operating rights in permit No. 
MC-129983 issued February 14, 1969. to 
Pier Air Cargo Trucking, Inc.. Brooklyn, 
N.Y., authorizing the transportation of 
such merchandise as is dealt in by a 
wholesale dealer In athletic goods, be¬ 
tween points In New* York. N.Y. harbors 
and harbors contiguous thereto, as de¬ 
fined in 49 CFR 1070.1 on the one hand, 
and. on the other. Suffem. N.Y. Bert 
Collins. Registered Practitioner. 140 
Cedar Street, New York. N.Y. 10006, 
practitioner for applicants. 

No. MC-FC-72057. By order of April 1. 
1970. the Motor Carrier Board approved 
the transfer to Provisioned Frozen 
Express. Inc., Seattle. Wash., of certifi¬ 
cate No. MC-117589 and subs thereunder 
issued to Clark’s Frozen Express Inc., 
Seattle, Wash., authorizing the trans¬ 
portation of: General commodities, with 
the usual exceptions, and the trans¬ 
portation of specifically named com¬ 
modities. between points in Washington, 
Idaho, and Oregon. George R. LaBis- 
sonlere, attorney. 1424 Washington 
Building. Seattle. Wash. 98101. 

No. MC-FC-72060. By order of 
March 31. 1970, the Motor Carrier 
Board approved the transfer to Joseph 8. 
Genova, doing business as Genova Ex¬ 
press Lines, Williams town. N.J., of the 
operating rights in certificate No. MC- 
381 Issued October 7,1966, to Scott Motor 
Express. Inc.. Hamm on ton. N.J.. author¬ 
izing the transportation of general 
commodities, with the usual exceptions, 
between Philadelphia, Pa., and Willlams- 
town, N.J., serving ail intermediate 
points and the off-route points of Al- 
monesson and Slcklcrvllie, N.J., and 
between Hammonton. N.J., and Phila¬ 
delphia. Pa., serving all intermediate 
points and the off-route points within 5 
miles of Hammonton, over specified 
regular routes. George A. Olsen, Regis¬ 
tered Practitioner, 69 Tonnele Avenue, 
Jersey City. N.J. 07306, representative 
for applicants. 

No. MC-FC-72063. By order of April 2. 
1970, the Motor Carrier Board approved 
the transfer to Doepp Crockett Hauling. 
Inc., Dexter. N. Mex.. of the operating 
rights in certificate No. MC-133029 
(Sub-No. 2) issued February 19. 1970, to 
Doepp Crockett, doing business as Doepp 
Crockett—Hauling. Dexter. N. Mex., 
authorizing the transportation, over ir¬ 
regular routes, of wire from Pueblo. 
Colo., to points in Chaves and Curry 
Counties. N. Mex.. and points in Ochil¬ 


tree. Dawson. Martin, and Wheeler 
Counties. Tex. Joseph F. Baca, 311 Sixth 
Street NW„ Post Office Box 465. Albu¬ 
querque, N. Mex. 87103. attorney for 
applicants. 

No. MC-FC-72064. By order of April 1. 
1970. the Motor Carrier Board approved 
the transfer to W. M. Bledsoe and Sons, 
Inc . Mexico. Mo., of the operating right* 
In certificate No. MC-126323 (Sub-No. 
2) issued March 17, 1965. to W. M Bled¬ 
soe. doing business as W. M Bledsoe 
Mining Co.. Mexico. Mo., authorizing the 
transportation of fire clay, in bulk, in 
dump vehicles, from points In Audrain. 
Montgomery, Warren, Gasconade Osage, 
and Callaway Counties. Mo., to the die 
of the Western Division, of A. P, Green 
Fire Brick Co., Madison County, m 
Jerome W. Seigfreid. 123 East Jackson 
Street, Mexico. Mo. 65265, attorney for 
applicants. 

No MC-FC-72065, By order of April 1. 
1970, the Motor Carrier Board approved 
the transfer to Black k White Transfer 
Co., a corporation, Oklahoma City. Okhu 
of certificate No. MC-116402 (Sub-No. 1) 
issued to R. C. Meyers, doing business a* 
Meyers Transfer and Storage Co., Mag¬ 
nolia, Ark., authorizing the transporta¬ 
tion of household goods, as defined by 
the Commission, between points in Co¬ 
lumbia County, Ark., on the one hand, 
and. on the other, points In Loui.vlana 
and Texas. Rufus H. Lawson Attorney 
at Law\ Post Office Box 75124, Oklahoma 
City, Okla. 73107. 

(SEAL) H. Neil Garson. 

Secretary. 

|F.R. Doc 70-4353; Piled, Apr. 8 IfRR 
8:51 *Jn ) 


FOURTH SECTION APPLICATION FO* 
RELIEF 

Protests to the granting of an applica¬ 
tion must be prepared In accordance 
with Rule 1100.40 of the general row 
of practice (49 CFR 1100,40) and 
within 15 days from the date of publica¬ 
tion of this notice in the Yts>wt 
Register. 

Long-and-Short Haul 

FSA No. 41931— Feed or feed ingredi¬ 
ents between points in southwestern ter* 
ritory and points in IFA and wTi 
territories . Filed by 8outhwest«® 
Freight Bureau, agent (No. 
interested rail carriers. Rates on feed 
feed Ingredients, animal or poultry, viz- 
sugar, crude, denatured, with not to ev 
cccd 10 percent clay, not suitable xw 
human consumption, in packages or w 
bulk, minimum 60.000 pounds in car¬ 
loads, between points in southwest* 
territory, including Mississippi RJJr 
crossings, Memphis. Tenn.. and sou 
also between points in southwestern t 
ritory, on the one hand, and P°i n ”' 
Illinois Freight Association and wester 
trunkline territories, on the other. 

Orounds for relief—New coming 
description, short-line distance foiro - 
and grouping. . 

Tariffs—Supplements 62 and 33. 
Southwestern Freight Bureau * lL 
tariffs ICC 4819 and 4883, respective*. 
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By the Commission. 

(seal! H. Neil Gakson. 

Secretary. 

|FJt Doc. 70-4354: Filed. Apt. B . 1970: 
8:51 A.m) 


l&O. 994: ICC Order 441 

CHESAPEAKE & OHIO RAILWAY CO. 

Rerouting or Diversion of Traffic 

In the opinion of R. D. Pfahlcr. agent. 
The Chesapeake k Ohio Railway Co. 
U unable to transport trade over its lines 
m the Buffalo. N.Y„ area because of 
operating problems. 

It is ordered , That: 

(a) The Chesapeake k Ohio Rail¬ 
way Co., being unable to transport trade 
over its lines in the Buffalo. N.Y., 
area because of operating problems, is 
hereby authorized to reroute and divert 
such trade over The Baltimore k 
Ohio Railroad Co„ via any available 
junctions, to expedite the movement. 

‘b» Concurrence of receiving road to 
be obtained: The Chesapeake k Ohio 


Railway Co. shall receive the concur¬ 
rence of Tire Baltimore k Ohio Rail¬ 
road Co. before the rerouting or diver¬ 
sion is ordered. 

(c) Notification to shippers: Each 
carrier rerouting cars in accordance 
with this order shall notify each shipper 
at the time each car is rerouted or di¬ 
verted and shall furnish to such shipper 
the new routing provided under this 
order. 

(d> Inasmuch as the diversion or re¬ 
routing of traffic by said Agent is deemed 
to be due to carrier's disability, the rates 
applicable to traffic diverted or rerouted 
by said Agent shall be the rates which 
were applicable at the time of shipment 
on the shipments as originally routed. 

(e) In executing the directions of the 
Commission and of such Agent provided 
for in this order, the common carriers 
Involved shall proceed even though no 
contracts, agreements, or arrangements 
now exist between them with reference 
to the divisions of the rates of transpor¬ 
tation applicable to said traffic; divisions 
shall be. during the time this order re¬ 
mains in force, those voluntarily agreed 


upon by and between said carriers; or 
upon failure of the carriers to so agree, 
said divisions shall be those hereafter 
fixed by the Commission In accordance 
with pertinent authority conferred upon 
it by the Interstate Commerce Act. 

<f> Effective date. This order shall be¬ 
come effective at 12:01 am.. April 5.1970. 

(g> Expiration date . This order shall 
expire at 11:59 pm., April 26, 1970, un¬ 
less otherwise modified, changed, or 
suspended. 

It is further ordered , That this order 
shall be served upon the Association of 
American Railroads. Car Service Divi¬ 
sion. os agent of all railroads subscribing 
to the car service and per diem agree¬ 
ment under the terms of that agreement: 
and that it be filed with the Director. 
Office of the Federal Register. 

Issued at Washington, D.C., April 3. 
1970. 

Interstate Commerce 
Commission, 

(SEAL I R. D. PFAHLER, 

Agent. 

\FX. Doc 70-4352; Filed. Apr. 8. 1970; 

8:51 am | 
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RULES AND REGULATIONS 


Title 29—LABOR 

Chapter V—Wage and Hour Division, 
Department of Labor 

SUBCHAPTER B—STATEMENTS OF GENERAL 
POUCY OR INTERPRETATION NOT DIRECTLY 
RELATED TO REGULATIONS 

PART 779—THE FAIR LABOR STAND¬ 
ARDS ACT AS APPLIED TO RE¬ 
TAILERS OF GOODS OR SERVICES 

Part 779 of Title 29 of the Code of Fed¬ 
eral Regulations is hereby revised as set 
forth below In order to adapt it to the 
changes made by the Fair Labor Stand¬ 
ards Amendments of 1966 (80 Stat. 830) 
in the provisions of the Fair Labor 
Standards Act of 1938 (29 U.8.C. 201 et 
scq.) and in order to include such new 
and additional interpretations of the law 
as amended and such modifications of 
prior interpretations as are deemed 
necessary to conform the text of this 
part to the present provisions of the act, 
as amended, and to set forth therein 
more fully the principles by which the 
Secretary and the Administrator are 
guided in interpreting and applying these 
provisions in the light of their legislative 
history and the pertinent Judicial de¬ 
cisions and administrative interpreta¬ 
tions and opinions rendered since this 
part was last revised. 

The administrative procedure provi¬ 
sions of 5 U.S.C. 553 which require notice 
of proposed rule making, opportunity for 
public participation, and delay in effec¬ 
tive date are not applicable because these 
are Interpretative rules. I do not believe 
such procedures will serve a useful pur¬ 
pose here. Accordingly, this amendment 
revising Part 779 shall become effective 
immediately. 


Sec. 

170.20 Person. 

779.21 Enterprise. 

77922 Enterprise engaged In oommeroe or 

in the production of goods for 
commerce. 

77923 Establishment. 

77924 Retail or service establishment 

Subpart B—Employments to Which the Act Moy 
Apply; Bode Principle* end Individual Coverage 

General Principles 

779 100 Basic coverage in general. 

779 101 Guiding principles for applying cov¬ 
erage and exemption provisions. 
779 102 Scope of this subpart. 

Employees Engaged in Comm mm os in t urn 

Production or Goods roe Commxxck 

779.103 Employee* "engaged In commerce." 

779.104 Employee* "engaged In the produc¬ 

tion of goods for commerce." 

779.105 Employees engaged In activities 

"closely related" and "directly es¬ 
sential" to the production of 
goods for commerce. 

779.100 Employees employed by an inde¬ 
pendent employer. 

779.107 Goods defined. 

779.108 Goods produced for commerce. 

779.109 Amount of activities which consti¬ 

tute engaging in commerce or in 
the production of goods for com¬ 
merce. 

779.110 Employees in retailing whose activ¬ 

ities may bring them under the 
Act. 

779.111 Buyers and tticir assistants. 

779.112 Office employees. 

779.113 Warehouse and stock room em¬ 

ployees. 

779.114 Transportation employees. 

779.115 Watchmen and guards. 

779.116 Custodial and maintenance em¬ 

ployees. 

779.117 Salesmen and sales clerks 

779.118 Employees providing central serv¬ 

ices for multlunlt organizations 

779.119 Exempt occupations. 


The revised 29 CFR Part 779 reads as 
fallows: 

Svbporl A—General 

Introductory 

Sec. 

770.0 Purpose of interpretative bulletin. 
779.1 General scope of the Act. 

7792 Previous and new coverage. 

779 3 Pay standards for employees subject 
to previous coverage of the Act. 

779.4 Pay standards for newly covered em¬ 

ployment, 

779.5 Matterm discussed In this part. 

779.0 Matters discussed in other Inter¬ 
pretative bulletins. 

INTTOPRETATXON8 OF THE LAW 

770.7 Significance of official Interpreta¬ 

tions. 

779 8 Basic support for Interpretations. 

779.9 Reliance on interpretations. 

779.10 Intepretatlons made, continued, 

and superseded by this port. 

Some Basic Dotkittoni 

779.11 General statement. 

779.12 Commerce. 

770.13 Production. 

779 14 Goods. 

779.15 Sole and resale. 

779 16 State. 

779.17 Wage and wage payments to tipped 

employee*. 

779.18 Regular rate. 

779.19 Employer, employee, and employ. 


Subport C—Employment* to Whkh the Ac! May 
Apply; Intorpeiie Coverage 

Entt*prise; the Business Unit 

779 200 Coverage expanded by 1961 and 1966 
amendments. 

779.201 The place of the term "enterprise" 

In the Act. 

779.202 Basic concepts of definition. 
779203 Distinction between "enterprise," 

"establishment." and "employer.* 

779204 Common types of "enterprise." 

Re. a ted Activities 

779.205 Enterprise must consist of "related 
activities" 

779 206 What are "related activities." 

779 207 Related activities In retail opera¬ 
tions. 

779208 Auxiliary activities which are "re¬ 
lated activities." 

779.200 Vertical activities which are "re¬ 
lated activities." 

779210 Other activities which may be pert 
of the enterprise. 

770211 8tatus of activities which are not 
"related." 

Common Business Purpose 

779212 Enterprise must consist of related 
activities performed for a "oom- 
mon business purpose." 

779213 What Is a common business purpose. 
779214 "Business" purpose. 


Unified Operation or Common Control 
Sec. 

779215 General scope of terms. 

779216 Statutory construction of the terms 
779217 "Unified operation" defined. 
779218 Methods to accomplish "unified 
operation." 

779219 Unified operation may be achieved 
without common control or com¬ 
mon ownership. 

779220 Unified operation may extnt aa to 
separately owned or controlled se- 
tiviUos which are related. 

770.221 "Common control" defined. 

770.222 Ownership as factor. 

779.223 Control where ownership vetted to 

individual or single organisation. 
779224 Common control In other cases. 


Leased Departments. Franchise and Onto 
Business Arrangements 


779225 

779226 


779227 

779 228 

779.229 
779230 
779 231 

779.232 

779.233 
779 234 

779235 


Leased departments. 

Exception for an Independently 
owned retail or service c-stablUti- 
ment under certain franchise oad 
other arrangements. 

Conditions which must be met for 
exception. 

Type* of arrangements contem¬ 
plated by exception. 

Other arrangements. 

Franchise and other imngcroenfta 

Franchise arrangement* which do 
not create a larger enterprlnv 

Franchise or other arranKcmenu 
which create a larger entrrprt*. 

Independent contractors perform¬ 
ing work "for'* an enterprise. 

Establishments whose only rrgulsr 
employees are the owner or mem¬ 
bers of his Immediate family. 

Other "enterprises." 


Covered Enterprises 


779.236 In general. 

779237 Enterprise engaged In commerce or 
In the production of goods for 
commerce. 

779238 Engagement In described luitivttHs 
determined on annual basts. 

779239 Meaning of "engaged In comm««« 
or in the production of goods for 
commerce." 

Employees Handling. Selxjno. oa Cmirawisr 
Working on Oooos That Havr Been Mons 
in oa Produced for Commerce by Art 

Person 

779240 Employees "handling • • • or othM- 
wise working on goods " 

779 241 Selling. 

779242 Goods that "have been moved Id 
commerce. 

779.243 Goods that have been "produced 
commerce by any person." 

Covered Retail Enterprise 

779 244 "Covered enterprise*” of mure* t' 1 
retailers of goods or service*. 

779245 Conditions for coverage Of retail cr 
service enterprises. 

Interstate Inflow Test Under P** nE Act ^ 

779246 Inflow test under section 3(s)(lH* 
the Act prior to 1966 amendment* 

779247 "Ooods" defined. 

779248 Purchase or receive "goods for 

sale." ^ 

779249 Ooods which move or hate 

across State line*. . 

779250 Goods that have not lost their 

of-State identity. - 

779251 Goods that have lost their ouw 
State identity. a*— 

779252 Not In deliveries from the rw*m«s 
establishment. ^ 

779.253 What is Included In cempu^* 
t ota l annual inflow volume. 
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Tk* Gasoline Service Establishment 
ENmrwjii 

ftoc 

779354 Summitry of coverage and exemp¬ 
tion prior to and following the 
1966 amendment*. 

779.255 Meaning of "gasoline service 
establishment " 

779 256 Conditions for enterprise coverage 
of gasoline service establish¬ 
ments. 

779 257 Exemption applicable to gasoline 
service establishments under the 
prior Act. 

Annual Gsoaa Volume or Sales Made oa 
Business Done 

779 256 Satea made or buxine** done 

779.259 What Ls included In annual groaa 
volume 

779 260 Trade-in allowances. 

Excuse Taxes 

779261 Statutory provision 

779 262 Excise taxes at the retail level 

779.263 Excise taxes not at the retail level. 

779264 Excise taxes separately stated. 


Sec 

779.318 Characteristics and examples of re¬ 

tail or service establishments. 

779.319 A retail ro service establishment 

must be open to general public. 

779.320 Partial list of establish menu whose 

sales or servlee may be recognised 
as retail. 

779 321 Inapplicability of '‘retail concept" 
to some types of sales or service* 
of an eligible establishment. 

“Recognized" as Retail "in the Paeticulas 
Inoubtit" 

779.322 Second requirement for qualifying 
as a "retail or service establish¬ 
ment " 

779 323 Particular Indue* ry 

779.324 Recognition “In." 

779.325 Functions o>f the Secretary And the 

courts. 

779 326 Sources of information 
779 327 Wholesale sales 
779 328 Retail and wholesale distinguished 

779.329 Effect of type of customer and type 
or goods or services. 

Sales Not Made roa Resale 


Computing the Annual Volume 


779265 Basis for making computations. 

779266 Method of. computing annual vol¬ 
ume of soles or business. 

779 267 Fluctuations In annual gross vol¬ 
ume affecting enterprise coverage 
and establishment exemptions 

779268 Grace period of one month for 
computation. 

779269 Computations for a new business. 

Svbptuf D—EiompCom for Certain Retail or 
Servke Eiloblhhmontt 

Genual Principles 

779300 Purpose of subpart 

779301 Statutory provisions. 

Establishment" Basis or Exemptions 


779302 

T7I303 

779 304 

779305 

779306 

TH.307 

779808 

779309 

TttJlO 

7793U 


Exemptions depend on character of 
ctttnbltahment. 

Establishment" defined: distin¬ 
guished from "enterprise" and 
"business." 

Illustrations of a single establish¬ 
ment. 

Separate establishment* on the 
same premises 

Leased departments not separate 
establishments 

Meaning and scope of "employed 
by" and "employee of." 

Employed within scope of exempt 
business. 

Employed "in" but not "by." 

Employee* of employers operating 
multi-unit businesses. 

Employees working in more than 
one establishment of same 
employer. 


S’MUTOtr Mianinc or Hrr»n. o* Sravxrr 

Etablxshment 


779 813 
779313 


Recall or service establishment", 
defined In section 13(a)(2). 
Requirement* summarized 


••*xinu Salks or Goods and Sea vices 
Rtcoonixed as Retail" 

^314 Goods" and "service*" defined. 

15 Traditional local retAll or service 
establishment. 

ll « Establishment* outside "retail con¬ 
cept" not within statutory deflnl- 
779117 U ° n ’ laC * flr8t requirement. 

Partial list of establishment lacking 
retail concept." 


779.330 Third requirement Tor qualifying as 
a "retail or service establishment" 

779.331 Meaning of sales "for resale." 

779.332 Resale of goods in an altered form 

or os parts or Ingredients of other 
goods or services. 

779 333 Goods sold for use a* raw materials 
in other products. 

779 .134 Sales of service* for resale 

779 335 Sale* of building materials for resi¬ 
dential or farm building con¬ 
struction. 

779.336 Sale* of building materials for com¬ 
mercial property construction 

General Test* of Exemption Unde* Section 
13(a)(2) 

779 337 Requirements of exemption sum¬ 
marized. 

779 338 Effect of 1961 and 1966 amend¬ 
ments. 

Sales Made Within the State 

779 339 More than 60 percent Intrastate 
sale* required. 

779.340 Out-of-State customer* 

779.341 Sales "made within the 8 tate" and 

"engagement in commerce" dis¬ 
tinguished 

Com pitting Annual Dollar Volume and 
Combination or Exemptions 

779 342 Methods of computing annual vol¬ 
ume of sale* 

779 343 Combinations of exemptions 

779 344 | Reserved | 

Engaging in Man ur actusiing and Processing 
Acrmnn: Section 13(a)(4) 

779.345 Exemption provided in section 13 
(a)(4). 

779 346 Requirement* for exemption sum¬ 
marized 

779 347 Exemption limited to "recognized 
retail establishment"; factories 
not exempt. 

779.348 Goods must be made at the estab¬ 

lishment which sells them. 

779.349 The 85-percent requirement. 

779 350 The section 13(a)(4) exemption 
doe* not apply to service estab¬ 
lishment*. 

Engaging in Contract Telegraph Agenct 
Operations; Section 13(a) (11) 

779.351 Exemption provided. 

779.352 Requirement* for exemption. 


Classification of Sales and Establishments 
in Certain Industries 

Sec. 

779 353 Basis for cis*atfiaaUon. 

Lumber and Building Material Dealers 

779.354 Who may qualify a* exempt 13(a) 

(2) or 13(a)(4) establishment* 

779.355 Classification of lumber and build¬ 

ing material* sale*. 

779356 Application of exemptions to 
employees 

Coal Dealers 

779.357 May qualify aa exempt 13(a)(2) 
establishment*: classification of 
coal sale* 

Ice Manufacturers and Ice Dealers 

779 358 May qualify as exempt 13(a)(2) or 
13(a)(4) establishment* 

Liquefied-Petroleum -Gas and 
Fuel Oil Dealers 

779 359 May qualify as exempt 13(a)(2) 
establishment* 

779.360 Classification of liquefied-petro¬ 
leum-gas sales 

779 361 Classification of other fuel oil sales 
Feed Dealers 

779.382 May qualify as exempt^ 13(a) <2) or 
13(a)(4) establishments. 

Monument Deal* as 

770 363 May qualify as exempt 13(a) <2i or 
13(a)(4) establishment*. 

Frown-F** oo Locker Plants 

779864 May qualify as exempt 13(a)(2) or 
13(a)(4) establishment* 

Auiomomve Tire Establishments 

779.305 May qualify aa exempt 13(a)(2) or 
13(a)(4) establishments. 

779 366 Recapping or retreading tire* for 
sale. 

Commercial Si a honks a 

779867 Commercial stationers may qualify 
aa exempt 13(a)(2) establlsh- 
mtnu. 

779868 Printing and engraving establish¬ 
ment* not recognized as retail. 

Funeral Homes 

779369 Funeral home establishments may 
qualify as exempt 13(a) (2) estab¬ 
lishment*. 

CE ME XERXES 

779.370 Cemeteries may qualify aa exempt 
13(a)(2) establish menu. 

Automobile. Truck. Farm Implement. 
Trailer, and A is craft Sales and Services 

779871 Some automobile, truck, and farm 
implement establishments may 
qualify for exemption under sec¬ 
tion 13(a)(2). 

779.372 Non manufacturing establishment* 
with certain exempt employees 
under section 13(b) ( 10 ). 
779.373-380 (Reserved) 

Other Establishments roa Which Special 
Exceptions oa Exemptions Abe Provided 

779881 Establishments within special ex¬ 
ceptions or exemptions 

Hotels and Motel* 

779.382 May qualify as exempt 13(a)(2) 

establishments. 

779.383 "HoUl" and "motel" exemption* 

under section 13(b) ( 8 ). 
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Mono if Picture Theaters 

Sec. 

779 384 May qualify w exempt ertabliab- 
manta. 

SEASONAL AUUItUMIT OR RECREATIONAL 
Ksr ABLISlt MENTB 

770.385 May qualify aa exempt eatab 11 ch¬ 
in exits. 

RESTAURANTS AMD ESTARLIRHMENTS PROVIDING 
Food and Beverage Service 

770.388 Restaurant* may qualify as exempt 
13(a) (3) establishments. 

770.387 “Restaurant" exemption under sec¬ 

tion 13(b)(8). 

770.388 Exemption provided for food or 

beverage service employees. 

Subpoif 8—Provisions deleting to Certoln 
Employees of defoil or Servko E%tobfl»hmentt 

General Principles 

770.400 Purpose of subpart. 

Executive, Administrative. and Professional 
Employees and Outbids Salesmen 

770.401 Statutory provision. 

770.402 “Executive** and “administrative- 

employees defined. 

779.403 Administrative and executive em¬ 

ployees In covered enterprise* em¬ 
ployed In other than retail or 
service establishments. 

770 404 Other section 13(a)(1) employees 
employed In covered enterprises. 

Students. Learners, and Handicapped 
Workers 

770.405 Statutory provisions. 

770.408 ‘ , 8tudent-learniTfa.“ 

779.407 Learners other than “student- 
1 earners." 

770 408 •'Full-time students." 

770.400 Handicapped workers. 

Employees Compensated Principally st 
Commissions 

770.410 Statutory provision. 

770.411 Employee of a "retail or service 

establishment." 

770.412 Compensation requirements for 

overtime pay exemption under 
section 7(1). 

779.413 Methods of compensation of retail 

store employees. 

770.414 Types of employment in which thta 

overtime pay exemption may 
apply. 

770 415 Computing employee’s compensa¬ 
tion for the representative period. 

779.418 What compensation “represents 
commissions." 

770.417 The “re pr esentative period" for test¬ 

ing employee’s compensation. 

770.418 Grace period for computing portion 

of compensation representing 
commissions. 

779.419 Depcdence of the section 7(1) over¬ 

time pay exemption upon the level 
of the employee's "regular rate" 
of pay. 

770.420 Recordkeeping requirements. 

770.421 Basic rate for computing overtime 

compensation of nonexempt em¬ 
ployees receiving commissions. 

Subpart F—OtKsr Provitiont Which May Affect 
detail Enterprise* 

General 

779-500 Purpose of subpart. 

Equal Pay Provisions 
770.501 Statutory provisions. 

Child Labor Provisions 

770 502 Statutory provisions: regulations In 
Part 1500 of this title. 

770 503 The retailer and section 12(a). 


770.504 The retailer and section 12(c). 

770.505 "Oppressive child labor" defined. 

779.506 Blxtccn-ycar minimum. 

770.507 Fourteen-year minimum. 

770.508 Eighteen-year minimum. 

Drives oa Driver s Helper Making Local 
Deliveries 

779.500 Statutory provision. 

770510 Conditions that must be met for 
section 13(b) (11) exemption. 

770 511 "Finding by Secretary." 

Records to re Km dt Employers 

770 512 The recordkeeping regulations. 

770.513 Order and form of records. 

779.514 Period for preserving records. 

770515 Regulations should be consulted. 

Authority : The provisions of this Part 770 
Issued under secs 1-10. 52 8 tat. 1060, as 
amended: 75 Stat. 85: 20 UB.C, 201-219. 

Subport A —General 

Introductory 

§ 779.0 Purpose of interpretative bulle¬ 
tin. 

It Is the purpose of this part to pro¬ 
vide an official statement of the views 
of the Department of Labor with respect 
to the application and meaning of those 
provisions of the Fair Labor Standards 
Act. hereinafter referred to as the Act. 
which govern rights and obligations of 
employees and employers in the various 
enterprises in which retail sales of goods 
or serv ices arc made. The application of 
the Act to employment in such enter¬ 
prises was greatly broadened by amend¬ 
ments effective September 3. 1961. The 
Act’s application was extended to em¬ 
ployment in additional retail and serv¬ 
ice enterprises by the Fair Labor Stand¬ 
ards Amendments of 1966, effective 
February 1, 1967. Under the amended 
Act, there are many employees employed 
by retail or service establishments and 
in enterprises having such establish¬ 
ments engaged In the retail selling of 
goods or services who must be employed 
in compliance with its provisions. It Is an 
objective of this part to make available 
in one place, for the guidance of those 
who may be concerned with the provi¬ 
sions of the law, the official Interpreta¬ 
tions of tliesc provisions by which the 
Department of Labor will be guided in 
carrying out its responsibilities under 
the Act. 

§ 779.1 Crnrml wopf of tlir Art. 

The Fair Labor Standards Act of 1938, 
as amended, is a Federal statute of gen¬ 
eral application which establishes mini¬ 
mum wage, maximum hours, overtime 
pay, equal pay. and child labor require¬ 
ments that apply as provided in the Act. 
Employers and employees in enterprises 
in wliich retail sales of goods or services 
are made need to know how the Act ap¬ 
plies to employment in these enterprises 
so that they may understand their rights 
and obligations under the law. All em¬ 
ployees whose employment has the 
relationship to interstate or foreign 
commerce which the Act specifics are 
subject to the prescribed labor standards 
unless specifically exempted from them. 
Employers having such employees are 
required to comply with the Act's pro¬ 


visions in this regard and with specified 
recordkeeping requirements contained 
in Part 516 of this chapter. The lav 
authorises the Department of Labor to 
Investigate for compliance and. In the 
event of violations, to supervise the pay- 
ment of unpaid minimum wages or un¬ 
paid overtime compensation owing to 
any employee. The law also provides for 
enforcement in the courts. 

§ 779.2 Previous anti nc% covcragr. 

Under the Act as amended In 1966. an 
employer may have some employees sub¬ 
ject to Its minimum wage, maximum 
hours, overtime pay, equal pay, or child 
labor provisions who would be covered by 
such provisions under the prior law even 
if the amendments had not been enacted, 
and other employees whose coverage 
under such provisions was provided for 
the first time by the 1968 amendments 
As explained in Subparts B and C such 
provisions of the amended Act may applf 
to an employee by reason of the activi¬ 
ties in which he is individually engaged, 
or because he is employed in an enter¬ 
prise whose activities satisfy the condi¬ 
tions prescribed In the law prior to the 
amendments. On the other hand, such 
provisions of the amended Act may 
apply to an employee solely because he 
is employed in an enterprise whose ac¬ 
tivities satisfy only the conditions pro¬ 
vided in the Act as it was amended in 
1966. Previously covered employment in 
retail and service enterprise is subject to 
different monetary standards than newly 
covered employment in such enterprises 
until February 1, 1971. On and after thst 
date, every such employee subject to the 
minimum wage provisions will be enutled 
to not less than $1.60 an hour. However, 
beginning February 1. 1969. every such 
employee subject to the overtime pro¬ 
visions is entitled to overtime pay for nil 
hours worked in excess of 40 In a work¬ 
week at a rate not less than one and one- 
half times his regular rate of pay. Durinf 
the period for which different minimi® 
wage provisions were made applicable 
beginning with the effective date of the 
1966 amendments on February 1. w'- 
and ending on January 31, 1971, a lower 
minimum wage rate is authorized fore©- 
ployees in employment brought under tr* 
minimum wage provisions of the Act for 
the first time by the amendments th® 
for those subject to the minimum wifj 
provisions under the prior Act. AIso p 
the period beginning with the efTectiT* 
date of the amendments and ending** 3 
January 31. 1969, employees in empW* 
ment brought under the overtime pw 
provisions for the first time by 
amendments could be employed for 
longer workweek without overtime pw- 
as specified in the Act. Accordingly, c®[ 
ployers who do not wish to pay all co* 
ered employees for employment dune 
such periods the minimum wag® rj: 
overtime pay required for employ© 
covered under the prior provisions * 
need to identify those employee* who j 
covered under the prior provisions 
those who are covered under the 
provisions when wages are comped j 
paid under the Act. 


FEDERAL REGISTER. VOL 35, NO. 69—THURSDAY, APRIL 9, 1970 






RULES AND REGULATIONS 


5859 


§ 779.3 Pay itAndonU for eroployffn 
subject (o previous coverage of the 


Act. 

Before the I960 amendments, the Act 
applied, as it still applies, to employees 
Individually engaged In Interstate or for¬ 
eign commerce or In the production of 
goods for such commerce, and to em¬ 
ployees In certain enterprises, including 
enterprises In which retail sales of goods 
or sendees are made. The tests by which 
coverage based on the employee's Indi¬ 
vidual activities is determined were not 
changed by the 1960 amendments and 
arc described in Suop&rt B of this part. 
An employee in an enterprise whose 
activities satisfy the conditions pre¬ 
scribed in the law prior to the 1966 
amendments < discussed in SuLpart C) 
is covered under the present Act. Any 
employee whose employment satisfies 
the tests by which individual or enter¬ 
prise coverage is determined under 
the Act prior to the 1966 amendments 
and who would not have come within 
some exemption in the law prior to the 
amendments Is subject to the monetary 
provisions prescribed in the law for pre¬ 
viously covered employees and is entitled 
to a minimum wage of at least $1.40 an 
hour beginning February 1,1967, and not 
less than $1 60 an hour beginning Feb¬ 
ruary 1, 1968, unless expressly exempted 
by some provision of the amended Act. 
<In each instance where there is an In¬ 
crease in the minimum wage, the new 
minimum wage rate becomes effective 
12:01 a m., on the date indicated.) Such 
an employee is also entitled to overtime 
pay for hours worked in excess of 40 in 
any workweek at a rate not less than 
one and one-half times his regular rate 
of pay. (Minimum wage rates in Puerto 
Rico, the Virgin Islands, and American 
Samoa are governed by special provisions 
of the Act. Information on these rates 
k available at any office of the Wage and 
Hour Division.) 

§ * 4 1 ), t Pay Mmulard* for tic*ly rovmd 
rmplo* merit. 


There are many employees of retailers 
* *5 other employees who would 

not be subject to the minimum wage or 
overtime pay provisions of the Act as it 
Prior to the 1966 amendments, cither 
oecau&e of their individual activities or 
activities of the enterprise 
jnwmch they are employed, but who are 
brought under the minimum wage or 
wertime provisions, or both, for the first 
changed enterprise cover- 
r^ Vl5ion * or in exemptions, 

lh which w’ere enacted as part of 
™ amendments and made effective Feb- 
^ary 1, 1967. The following pay stand- 
apply to this newly covered employ- 
a* ft specific exemption has 

caw retained or provided in the amend- 
ttKnis, such employees mast be paid not 
^ man the minimum wages for hours 
kiif less thftn one and one- 

re 8 u * ar rates of pay for 
“ shown In the following 


mi 

IU>0 nr 
tU5 

*100 nr; 

•l«nc 
•160 ^ 


Beginning 
February 1, 1967. 
February 1. 1968. 
February 1, I960. 
February 1. 1970. 
February 1, 1971 
and thereafter. 


In each instance where there Is an in¬ 
crease in the minimum wage, the new 
minimum wage rate becomes effective 
12:01 am.. on the date indicated. (Mini¬ 
mum wage rates for newly covered em¬ 
ployees in Puerto Rico, the Virgin Is¬ 
lands, and American Samoa are set by 
wage order under special industry com¬ 
mittee procedures. Information on these 
rates and their effective dates may be ob¬ 
tained at any office of the Wage and 
Hour Division.) 

Overtime pay Beginning 

After 44 hours in a work- February 1, 1967. 

week___ 

After 42 hours in a work- February 1, 1968. 

week__ 

After 40 hours in a work- February 1, 1969 

week_ and thereafter. 

In each instance where a new» overtime 
pay standard is applicable, it shall be ef¬ 
fective as to any workweek beginning on 
or after the date indicated. 

§ 7795 Mu Hern dlwuiurd in this* port. 

This part discusses generally the pro¬ 
visions of the Act which govern its appli¬ 
cation to employers and employees In 
enterprises and establishments that make 
retail sales of goods or services. It dis¬ 
cusses in some detail those provisions of 
the Act which refer specifically to such 
employers and employees and such en¬ 
terprises or establishments. The criteria 
for determining the employments in 
which these employers and employees 
may be subject to the law are discussed 
in Subparts B and C of this part and the 
criteria for exclusion from Us provisions 
under specific exemptions are discussed 
in Subpart D of this part. Other pro¬ 
visions of special interest to retailers 
and their employees are discussed in 
Subparts E and F of this part. 

§ 779.6 Matter* <li*cu*ftc(l in oilier inter¬ 
pretative bulletin*. 

Bulletins having general application to 
others subject to the law as well as to 
retailers and their employees have been 
issued on a number of subjects of general 
interest. These will be found in other 
parts of this chapter of the Code of 
Federal Regulations. Reference should 
be made to them for guidance on matters 
which they discuss in detail and which 
this part docs not undertake to do. They 
include Part 776 of this chapter, discuss¬ 
ing general coverage, including the em¬ 
ployer-employee relationship under the 
Act; Part 531 of thLs chapter, discussing 
methods of payment of wages; Part 778 
of this chapter, discussing computation 
and payment of overtime compensation; 
Part 785 of this chapter, discussing the 
calculation of hours worked; and Part 
800 of this chapter, discussing equal pay 
for equal work. 

Interpretations or the Law 

8 779.7 Significance of official interpre¬ 
tation*. 

The regulations in tills part contain 
the official Interpretations of the Depart¬ 
ment of Labor with respect to the appli¬ 
cation under described circumstances of 
the provisions of law which they discuss. 
These interpretations indicate the con¬ 
struction of the law which the Secretary 
of Labor and the Administrator believe 


to be correct and which will guide them 
in the performance of their duties under 
the Act unless and until they are other¬ 
wise directed by authoritative decisions 
of the courts or conclude, upon reexami¬ 
nation of an interpretation, that it is 
incorrect. 

g 779.8 Ba*ic lUpport for interprrta- 
tiona. 

The ultimate decisions on interpreta¬ 
tions of the Act are made by the courts 
(Mitchell v. Zachry. 362 U.S. 310; Kirsch- 
baum v. Walling. 316 UB. 517). Court 
decisions supporting Interpretations con¬ 
tained in this bulletin are cited where it 
is believed they may be helpful. On 
matters w'hich have not been determined 
by the courts, it Is necessary for the 
Secretary of Labor and the Administra¬ 
tor to reach conclusions as to the mean¬ 
ing and the application of provisions of 
the law in order to carry out their re¬ 
sponsibilities of administration and en¬ 
forcement (Skidmore v. Swift, 323 UB. 
134). In order that these positions may 
be made known to persons who may be 
affected by them, official interpretations 
are issued by the Administrator on the 
advice of the Solicitor of Labor, as au¬ 
thorized by the Secretary (Reorg. PI. 6 
of 1950, 04 Stat. 1263; Gen. Ord. 45A. 
May 24. 1950; 15 F.R. 3290>. As included 
in the regulations in this part, these 
interpretations are believed to express 
the intent of the law as reflected in its 
provisions and as construed by the courts 
and evidenced by its legislative history. 
References to pertinent legislative his¬ 
tory are made in this part where it 
appears that they will contribute to a 
better understanding of tlic interpreta¬ 
tions. 

§ 779.9 Reliance on interpretation*. 

The interpretations of the law con¬ 
tained in this part arc official interpreta¬ 
tions which may be relied upon os 
provided in section 10 of the Portal-to- 
Portal Act of 1947. In addition, the 
Supreme Court has recognized that such 
interpretations of this Act “provide a 
practical guide to employers and em¬ 
ployees as to how the office represent¬ 
ing the public Interest in its enforce¬ 
ment will seek to apply it" and “con¬ 
stitute a body of experience and in¬ 
formed judgment to which courts and 
litigants may properly resort for guid¬ 
ance." Further, as stated by the Court: 
“Good administration of the Act and 
good Judicial administration alike re¬ 
quire that the standards of public en¬ 
forcement and those for determining 
private rights shall be at variance only 
w’herc Justified by very good reasons/’ 
(Skidmore v. Swift. 323 US. 134.) Some 
of the interpretations in Subpart D of 
this part relating to the scope of the 
exemption provided for retail or service 
establishments are interpretations of 
this exemption os it appeared in the 
original Act before amendment in 1949 
and 1961. which have remained un¬ 
changed because they were consistent 
with the amendments. These interpreta¬ 
tions may be said to have Congressional 
sanction because "When Congress 
amended the Act in 1949 it provided that 
pre-1949 rulings and interpretations by 
the Administrator should remain In 
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effect unless inconsistent with the stat¬ 
ute as amended. 63 Stat. 920.“ • Mitchell 
v. Kentucky Finance Co.. 359 UjS. 290.) 

§ 779.10 Interpretation* made, con¬ 
tinued. and superseded by thin part. 

On and after publication of this part 
in the Federal Register, the interpreta¬ 
tions contained therein shall be In effect 
and shall remain in effect until they are 
modified, rescinded, or withdrawn. This 
part supersedes and replaces the inter¬ 
pretations previously published in the 
Federal Register and Code of Federal 
Regulations as Part 779 of this chapter. 
Prior opinions, rulings and interpreta¬ 
tions and prior enforcement policies 
which are not inconsistent with the in¬ 
terpretations in tills part or with the 
Fair Labor Standards Act as amended 
by the Fair Labor Standards Amend¬ 
ments of 1961 arc continued in effect; 
all other opinions, rulings, interpreta¬ 
tions. and enforcement policies on the 
subjects discussed in the Interpretations 
in this part are rescinded and with¬ 
drawn. The interpretations In this part 
provide statements of general principles 
applicable to the subjects discussed and 
illustrations of the application of those 
principles to situations that frequently 
arise. They do not and cannot refer 
specifically to every problem which may 
be met by retailers in the application of 
the Act The omission to discuss a par¬ 
ticular problem In this port or in inter¬ 
pretations supplementing it should not 
be taken to indicate the adoption of any 
position by the Secretary of Labor or 
the Administrator with respect to such 
problem or to constitute an administra¬ 
tive interpretation or practice or en¬ 
forcement policy. Questions on matters 
not fully covered by this part may be 
addressed to the Administrator of the 
Wage and Hour Division. U.8. Depart¬ 
ment of Labor. Washington, D.C. 20210, 
or to any Regional or District Office of 
the Division. 

Some Basic Definitions 
§ 779.1 I General Mntrmrnl 

The meaning and application of the 
provisions of law discussed in this part 
depend in large degree on the definitions 
of terms used in these provisions. The 
Act Itself defines some of these terms. 
Others have been defined and coast rued 
in decisions of the courts. In the follow¬ 
ing sections some of these basic defini¬ 
tions are set forth for ready reference 
in connection with the part’s discussion 
of the various provisions in which they 
appear. Some of these definitions and 
their application are considered in de¬ 
tail in other interpretative bulletins. The 
application of the others is considered 
in the sections of this part where the par¬ 
ticular provisions containing the defined 
terms are discussed. 

§779.12 Commerce. 

“Commerce” as used in the Act in¬ 
cludes interstate and foreign commerce. 
It is defined in section 3(b) of the Act to 
mean “trade, commerce, transportation, 
transmission or communication among 
the several States or between any State 
and any place outside thereof.” (For the 
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definition of "State” see 5 779.16.) The 
application of this definition and the 
kinds of activities which it Includes are 
discussed at length in the interpretative 
bulletin on general coverage of the Act, 
Part 776 of this chapter. 

§ 779.13 l*r«Kliirti«>n. 

TO understand the meaning of “pro¬ 
duction” of goods for commerce as used 
in the Act it is necessary to refer to the 
definition in section 3(J) of the term 
“produced”. A detailed discussion of the 
application of the term as defined is con¬ 
tained in the interpretative bulletin on 
general coverage of the Act, Part 776 of 
this chapter. Section 3(J> provides that 
“produced” as used in the Act “means 
produced, manufactured, mined, han¬ 
dled. or in any other manner worked on 
in any State; and for the purposes of 
this Act an employee shall be deemed to 
have been engaged in the production 
of goods if such employee was employed 
in producing, manufacturing, mining, 
handling, transporting, or in any other 
manner working on such goods, or in any 
closely related process or occupation 
directly essentia, to the production there¬ 
of. in any State.” (For the definition of 
“State”, see 5 779.16.) 

§ 779.1 I Good*. 

The definition in section 3<i> of the 
Act states that “goods”, as used in the 
Act. means “goods (including ships and 
marine equipment), wares, products, 
commodities, merchandise, or articles or 
subjects of commerce of any character, 
or any part or ingredient thereof, but 
does not include goods after their de- 
livery into the actual physical jjossession 
of the ultimate consumer thereof other 
than a producer, manufacturer, or proc¬ 
essor thereof.” The interpretative bul¬ 
letin on general coverage of the Act. Part 
776 of this chapter, contains a detailed 
discussion of the application of this defi¬ 
nition and what is included in it. 

§ 779.13 Sale and rr*:i!c. 

(a> Section 3(k» of the Act provides 
that “sale” or “sell”, as used in the Act, 
“includes any sale, exchange, contract 
to sell, consignment for sale, shipment 
for sale, or other disposition.” Since 
“goods”, as defined, includes any part or 
ingredient of goods (see 5 779.14). a “re¬ 
sale” of goods includes their sale in a 
different form than when first purchased 
or sold, such as the sale of goods of which 
they have become a component part 
(Arnold v. Kanowsky. 361 U.S. 388). The 
Act, In section 3tn>, provides one excep¬ 
tion to this rule by declaring that "re¬ 
sale”. as used in the Act, “shall not 
include the sale of goods to be used In 
residential or farm building construction, 
repair, or maintenance: Provided. That 
the sale is recognized as a bona fide retail 
sale in the Industry.” A resale of goods 
is not confined to resale of the goods as 
such, but under section 3(k) may In¬ 
clude an “other disposition" of the goods 
in which they are disposed of in a trans¬ 
action of a different kind; thus the sale 
by a restaurant to an airline of prepared 
meals to be served in flight to passengers 
whose tickets entitle them to a “compli¬ 


mentary” meal is a sale of goods "for re¬ 
sale". (Mitchell v. Sherry Corine Corp., 
264 F. 2d 831 (CA. 4), cert, denied 360 
U.S. 934.) 

(b) In construing section 3(8X1) of 
the Act as it was prior to the 1966 amend¬ 
ments it should be noted that section 
3<n> of the prior Act defined "resale” 
by declaring that this term, “except as 
used In subsection (8X1), shall not in¬ 
clude the sale of goods to be used In 
residential or farm building construc¬ 
tion. repair, or maintenance: Provided. 
That the sale is recognized as a bona 
fide retail sale in the Industry.” Thus, al¬ 
though section 3<n) of the prior Act also 
provided the one exception to the mean¬ 
ing of “resale”, it made clear that the ex¬ 
ception was inapplicable in determining 
under section 3(s)(l) of the prior Act 
“if such enterprise purchases or receives 
goods for resale that move or have 
moved across State lines (not in deliver¬ 
ies from the reselling establishment) 
which amount in total volume to 
$250,000 or more”. The application of 
the inflow test under section 3(i)<l> ol 
the prior Act is discussed fully In Sub¬ 
part C of this part 

§ 779.16 Siair. 

As used in the Act, “State” means any 
State of the United States or the District 
of Columbia or any Territory or posses¬ 
sion of the United States” (Act, section 
3<c) >. The application of this definition 
In determining questions of coverage un¬ 
der the Act’s definition of “commerce” 
and ' produced” (see 55 779.12, 779 13) if 
discussed in the interpretative button 
on general coverage. Part 776 of thi* 
chapter. This definition is also important 
in determining whether goods “for re¬ 
sale” purchased or received by an enter¬ 
prise move or have moved across State 
lines within the meaning of former sec¬ 
tion 3(8) (1) of the Act (prior to the !9 r * 
amendments) and whether sales of goodi 
or services are “made within the State" 
within the meaning of the retail or 5**1* 
Ice establishment exemption in section 
13(a)(2). as discussed in Subpart D « 
this part . 

§ 779.17 Wage and nag** pciyrnm' (*♦ 

tippl'd employer*. 

Section 3tm> of the Act provides that 
as used in the Act. “wage" paid to any 
employee: 

“Includes the reasonable co«t, a* determine 
by the Secretary of Labor, to the employ* 
of furnishing such employee with boanj. 
lodging, or other facllttle*. If *uch b0 " 
lodging or other facilities are cuHtomsni. 

1 umtrhcd by such employer to hla employ*** 
Provided. That the coat of board, todging. ® 
other fact lit lee shall not be Included a* 
part of the wage paid to any employee to m 
extent It la excluded therefrom under w 
term* of a bona fide ooUecttve-barg*®**** 
agreement applicable to the particular 
ployee: Provided further. That the 8ecr**«J 
U authorised to determine the fair *" 0 * 
such board, lodging* or other fRduvWJ, 
defined classes or employee* and in 
areas, based on average coat to the .. 
or to groups of employer* similarly ^ 

or average value to groups of employee*-^ 
other appropriate measures of fair 
Such evaluations, where applicable ana I ^ 
Unent. shall be used in lieu erf 
ure of coat In determining the wag e 
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to any employee. In determining the wage of 
a tipped employee, the amount paid such 
employee by hi* employer shall be deemed 
to be Increased on account of tips by an 
amount determined by the employer, but 
not by an amount in excess of 50 per centum 
of the applicable minimum wage rate, except 
that in the case of an employee who (either 
himself or acting through his representa¬ 
tive) shows to the satisfaction of the Secre¬ 
tary that the actual amount of tips received 
by him was lees than the amount determined 
by the employer as the amount by which the 
wage paid him was deemed to be Increased 
under this sentence, the amount paid such 
employee by hla employer shall be deemed 
to have been Increased by such lesser 
amount" 

As explained In Part 531 of this chapter, 
section 3<m) of the Act governs the pay¬ 
ment of wages required by the Act, in¬ 
cluding payment In other than cash and 
in tips. Part 531 of this chapter contains 
the regulations under which the rea¬ 
sonable cost or fair value of such 
facilities furnished may be computed 
for inclusion as part of wages required 
by the Act. Section 3<m) provides a 
method for determining the wage of 
a “tipped employee" and this term as 
defined In section 3(t> of the Act "means 
any employee engaged in an occupation 
in which he customarily and regularly 
receives more than $20 a month In tips". 
Regulations under which wage credits 
are permitted on account of tips paid to 
'‘tipped employees" are also contained in 
Pan 531 of this chapter. 

8 779.18 Regular ralr. 


As explained in the Interpretative bul¬ 
letin on overtime compensation. Part 778 
of this chapter, employees subject to the 
overtime pay provisions of the Act must 
generally receive for their overtime work 
in any workweek as provided in the Act 
not less than one and one-half times 
tbetr regular rates of pay. Section 7<o) 
of the Act defines "regular rate" in the 
following language: 


(*) A used m tills section the ’Tegulai 
bite” st which an employee la employed shal 
deemed to include all remuneration foi 
•mployment paid to. or on behalf of. th< 
•njployec. but shill not be deemed to Lnclud* 
(1) Sums paid as gifts; payments In th< 
nature of gift* made at Christmas time or oi 
other special occasions, as a reward for acrv 
the amounts of which are not measure* 
ny or dependent on hours worked, nroduc 
hon. <„r efficiency; 

Payments made for occasional period 
wn no work Is performed due to vacation 
Bandar, illness, failure of the employer u 
prouue sufficient work, or other similar cause 
j*»«onable payn^m* for traveling expenses 
? * x P«bm», Incurred by an employ* 
furtherance of hla employer's Interest! 
r~r properly reimbursable by the employer 
k *** payments to an employe* 

su v aro not m<Kle m compensation foy 
«*s hours of employment; 

Sum * Paid In recognition of service 
^ n Il f V virln « * & lven period If either 
7?* h *** that payment Is to be mad* 
fttfwi amount of the payment are deter 
4ned at the sole discretion of the employ* 
the end of the P* rt °d and noi 
ornmuf 110 any P rlor contract, agreement, oi 
Ds-mr^. Caualn * Xht •mploye® to expect sue* 
Jnirt# ’U, 18 2«r. Ct>) the payments ar< 
Plan £ ur,uaal to a bona fide proflt~ahartn( 
plan ** * >ona 80® thrift or savlngi 

ii2» th * requirements of the Sec 
‘ * Lftfa or •« forth In appropriate reg¬ 


ulation which he shall Issue, having due 
regard among other relevant factors, to the 
extent to which the amounts paid to the 
employee are determined without regard to 
hours of work, production, or efficiency: or 
(c) the payment* are talent fees (as such 
talent fees are defined and delimited by regu¬ 
lations of the Secretary) paid to performers, 
including announcers, on radio and television 
programs; 

(4) Contributions Irrevocably made by an 
employer to a trustee or third person pur¬ 
suant to a bona fide plan for providing old 
age. retirement, life, accident, or health In¬ 
surance or similar benefits for employees; 

(5) Extra compensation provided by a 
premium rate paid for certain hours worked 
by Lho employee in any day or workweek 
because such hours are hours worked In ex¬ 
cess of eight In a day or In excess of the 
maximum workweek applicable to such em¬ 
ployee under subsection (a) or in exceos of 
the employee’s normal working hours or regu¬ 
lar working hours, as the case may be; 

(5) Extra compensation provided by a 
premium rate paid for work by the employee 
on Saturdays, Sundays, holidays, or regular 
days of rest, or on the sixth or seventh day 
of the workweek, where such premium rate 
Is not less than one and one-half times the 
rate established in good faith for tike work 
performed in nonovertime hours on other 
days: or 

(7) Extra compensation provided by a 
premium rate paid to the employee. In pur¬ 
suance of an applicable employment contract 
or collective-bargaining agreement, for work 
outside of the hours established In good faith 
by the contract or agreement as the basic, 
normal, or regular workday (not .exceeding 
8 hoursi or workweek (not exceeding the 
maximum workweek applicable to such em¬ 
ployee under subsection (a)), where such 
premium rate is not leas than one and one- 
half timea the rate established in good faith 
by the contract or agreement for like 
work performed during such workday or 
workweek 

This definition, which is discussed at 
length in Part 778 of this chapter, also 
governs the computation of "regular 
rate" for purposes of the special overtime 
exemption of certain commission em¬ 
ployees of retail oi service establishments 
which is contained in section 7<0 of the 
Act and is discussed In Subpart E of this 
part. 

§ 779.19 Employer, employer, ami rm- 
ploy. 

The Act’s major provisions impose cer¬ 
tain requirements and prohibitions on 
every "employer" subject to their terms. 
The employment by an * employer" of an 
"employee" is. to the extent specified in 
the Act. made subject to minimum wage 
and-overtime pay requirements and to 
prohibitions against the employment of 
oppressive child labor. The Act provides 
its own definitions of "employer", "em¬ 
ployee", and "employ", under which 
"economic reality" rather than "tech¬ 
nical concepts" determines whether there 
U employment subject to Its terms (Gold¬ 
berg v. Whitaker House Cooperative. 366 
U.S. 28; United States v. Silk, 331 US. 
704; Rutherford Pood Corp. V. McComb. 
331 U.S. 722). An "employer”, as defined 
in section 3<d> of the Act, "Includes any 
person acting directly or indirectly in the 
interest of an employer in relation to on 
employee but shall not include the United 
States or any State or political subdivi¬ 
sion of a State (except with respect to 


employees of a State or a political subdi¬ 
vision thereof, employed (l) in a hospital. 
Institution, or school referred to in the 
last sentence of subsection (r) of this 
section, or (2) in the operation of a rail¬ 
way or carrier referred to In such sen¬ 
tence), or any labor organization (other 
than when acting as an employer). or 
anyone acting in the capacity of officer 
or agent of such labor organization". An 
"employee", as defined in section 3(e) of 
the Act. "includes any individual em¬ 
ployed by an employer" (except that the 
term is further qualified for purposes of 
counting man-days of employment by an 
employer in agriculture). "Employ", as 
used in the Act. is defined in section 3(g) 
to include "to suffer or permit to work". 
It should be noted, as explained in the 
interpretative bulletin on general cover¬ 
age, Part 776 of this chapter, that in ap¬ 
propriate circumstances two or more em¬ 
ployers may be jointly responsible for 
compliance with the statutory require¬ 
ments applicable to employment of a par¬ 
ticular employee. It should also be noted 
that "employer", "enterprise", and ‘'es¬ 
tablishment" are not synonymous terms, 
as used in the Act. An employer may have 
an enterprise with more than one estab¬ 
lishment, or he may have more than 
one enterprise, in which he employs em¬ 
ployees within the meaning of the Act. 
Also, there may be different employers 
who employ employees in a particular 
establishment or enterprise. 

§ 779.20 Person. 

As used in the Act (Including the defi¬ 
nition of "enterprise” set forth in 
5 779.21), "person" is defined as mean¬ 
ing "an individual, partnership, associa¬ 
tion, corporation, business trust, legal 
representative, or any organized group 
of persons." (Act, section 3(a).) 

§ 779.21 Enli rpritir. 

(a> Section 3<n of the Act provides, 
in pertinent part, that "enterprise” as 
used in the Act— 

"mea.ua the related activities performed 
(either through unified operation or com¬ 
mon control) by any person or person for a 
common business purpose, and Includes all 
such activities whether performed In one or 
more establishment* or by one or more corpo¬ 
rate or other organizational units Including 
deportments of on establishment operated 
through leaning arrangements, but shall not 
include the related activities performed for 
such enterprise by an independent contrac¬ 
tor: Provided , That, within the meaning of 
this subsection, a retail or service establish¬ 
ment which Is under Independent ownership 
shall not be deemed to be so operated or con¬ 
trolled aa to be other than a separate and 
distinct enterprise by reasen of any arrange¬ 
ment. which includes, but Is not necessarily 
limited to, on agreement, (a) that It will 
sell, or sell only, certain goods specified by 
a particular manufacturer, distributor, or ad¬ 
vertiser. or (b) that it will Join with other 
such establishments in the same industry far 
the purpoec of collective purchasing, or (c) 
that It wtU have the exclusive right to sell 
the goods or use the brand niune of a manu¬ 
facturer. distributor, or advertiser within a 
specified area, or by reason of the fact that 
It occupies premises leased to It by a person 
who also leases premises to other retail or 
service establishments. • • • 
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The scope and application of this defini¬ 
tional language la discussed in Subpart 
C of this part. 

(b) The 1966 amendments added two 
clauses to the above language of the 
definition to make it clear that "the ac¬ 
tivities performed by any person or per¬ 
sons" will be regarded as performed for 
a business purpose if they are per¬ 
formed— 

"(1) In connection with the operation of 
a hospital, an injtltuUon primarily engaged 
In the care of the stele, the aged, the mentally 
til or defective who reside on the premises of 
such institution, a school for mentally or 
physically handicapped or gifted children, 
an elementary or secondary school, or an 
institution of higher education (regardless 
of whether or not such hospital, institution, 
or school U public or private or operated for 
profit or not for profit); or 

"(2) In connection with the operation of 
a street, suburban, or interurban electric 
railway, or local trolley or mo tor bus carrier. 
If the rates and services of such railway or 
carrier are subject to regulation by a State 
or local agency (regardless of whether or not 
such railway or carrier Is public or private 
or operated for profit or not for profit.)** 

A discussion of the scope and applica¬ 
tion of this added language is contained 
in Part 776 of this chapter. 

§ 779.22 Enterprise engaged in cam- 
nierre or in the production of goods 
for connnerre. 

The portions of the former and present 
definitions of ’enterprise engaged in 
commerce or in the production of goods 
for commerce" (contained in section 3 
<s) of the Act prior to the 1966 amend¬ 
ments and as amended in 1966) which 
are important to a determination of the 
application of provisions of the Act to 
employees employed by retailers gener¬ 
ally and by certain retail or service es¬ 
tablishments are as follows; 

Previous coverage (prior to the 1966 
amendments) — 

(») "Enterprise engaged In commerce or 
In the production of goods for commerce*' 
means any of the following In the activities 
of which employees are so engaged, includ¬ 
ing employees handling, wiling, or otherwise 
working on goods that have been moved in 
or produced for commerce by any person: 

(l) Any such enterprise which has one or 
more retail or service establishments If the 
annual gross volume of sales of such enter¬ 
prise U not less than $1 million, exclusive of 
excise taxes at the retail level which are 
separately stated and If such enterprise pur¬ 
chases or receives goods for resale that move 
or have moved across State line® (not in 
deliveries from the reselling establishment) 
which amount in total annual volume to 
•260.000 or more; 

• • • • • 

<5> Any gasoline service establishment if 
the annual gross volume of sales of such 
establishment is not less than $260,000. ex¬ 
clusive of excise taxes at the retail level 
which are separately stated: 

Provided . That an establishment shall not 
be considered to be an enterprise engaged 
In commerce or in the production of goods 
for commerce, or a part of an enterprise en¬ 
gaged In commerce or in the production of 
goods for commerce, and the salee of such 
establishment shall not be Included for 
the purpose of determining the annual gross 
volume of sales of any enterprise for the 
purpose of this subsection. If the only ero- 
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ployceo of such establishment are the owner 
thereof or persons standing In the relation¬ 
ship of parent, spouse, or child of such 
owner. 

Now coverage (beginning with the 1966 
amendments) — 

(s) "Enterprise engaged In commerce or 
In the production of goods for oommerce" 
means an enterprise which has employees 
engaged in commerce or In the production of 
goods for commerce, Including employees 
handling, selling, or otherwise working on 
goods that have been, moved In or produced 
for commerce by any person, and which— 

(1) During the period February 1. 1967, 
through January 31. 1969, Is an enterprise 
whose annual gross volume of sales made or 
business done is not leas than $500,000 (ex¬ 
clusive of excise taxes at the retail level 
which are aeparaicly slated) or is a gasoline 
service establishment whose annual gross 
volume of sales Is not less than $250,000 
(exclusive of excise taxes at the retail level 
which are separately stated), and beginning 
February I, I960, is an enterprise whose 
annual gross volume of sales mado or busi¬ 
ness done is not less than $250,000 (exclusive 
of excise taxes at the retail level which are 
separately stated); 

# • • • • 

(4) Is engaged in the operation of a hos¬ 
pital. an institution primarily engaged in the 
care of the sick, the aged, the mentally Ill 
or defective who reside on the premises of 
such institution, a school for mentally or 
physically handicapped or gifted children, an 
elementary or secondary school, or an Insti¬ 
tution of higher education (regardless of 
whether or not such hospital, institution, or 
school is public or private or operated for 
profit or not for profit). 

Any establishment which has as its only 
regular employees the owner thereof or the 
parent, spouse, child, or other member of the 
Immediate family of such owner shall not be 
considered to be an enterprise engaged in 
commerce or In the production of goods for 
commerce or a part of such an enterprise, 
and the sales of such establishment shall not 
be Included for the purpose of determining 
the annual gross volume of sales of any enter¬ 
prise for the purpose of this subsection. 

§ 779.23 Establishment• 

As used in the Act. the term "estab¬ 
lishment". which is not specially defined 
therein, refers to a “distinct physical 
place of business" rather than to "an 
entire business or enterprise" which may 
include several separate places of busi¬ 
ness. This Is consistent with the mean¬ 
ing of the term as it is normally used in 
business and in government, is Judicially 
settled, and has been recognized in the 
Congress in the course of enactment of 
amendatory legislation (Phillips v. Wall¬ 
ing. 324 U.8. 490; Mitchell v. Bekins Van 
& Storage Co.,‘362 U.8. 1027; 95 Cong. 
Rcc. 12505. 12579. 14877; H. Kept. No. 
1453. 81st Cong.. 1st Sess., p. 25). As 
appears more fully elsewhere in this 
part, this is the meaning of the term as 
used in sections 3<r>. 3(8). 6(d>, 7(1). 
13(a). 13(b), and 14 of the Act. 

§ 779.24 Hrtuil or serv ice rMahlUlintrnt. 

In the 1949 amendments to the Act, 
the term “retail or service establish¬ 
ment**. which was not previously defined 
in the law. was given a special definition 
for purposes of the Act. The legislative 
history of the 1961 and the 1966 amend¬ 
ments to the Act, which use the same 
term in a number of provisions relating 


to coverage and exemptions, indicates 
that no different meaning was intended 
by the term “retail or service establish¬ 
ment" as used in the new provisions from 
that already established by the Act's 
definition. On the contrary, the existing 
definition was reenacted in section 13(a) 
(2) of the Act as amended in 1961 and 
1966 as follows: “A ‘retail or sen ice 
establishment' shall mean an establish¬ 
ment 75 per centum of whose annual 
dollar volume of sales of goods or serv¬ 
ices (or of both) is not for resale and is 
recognized as retail sales or services in 
the particular industry". The applica¬ 
tion of this definition, which has had 
much judicial construction since its 
original enactment, is considered at 
length in Subpart D of this part. As is 
apparent from the quoted language, not 
every establishment which engages in 
retail selling of goods or services will 
constitute a “retail or service establish¬ 
ment" within the meaning of the Act. 

Subpart B— Employment to Which 
the Act May Apply: Basic Principles 
and Individual Coverage 

General Principles 

§ 779.100 Ba«lr covt-rage in gcm-rul. 

Except as otherwise provided in 
specific exemptions, the minimum wage, 
maximum hours* overtime pay. equal 
pay. and child labor provisions of the 
Act have applied and continue to apply 
subsequent to the 1966 amendments to 
employees who are individually engaged 
in interstate commerce or in the produc¬ 
tion of goods for such commerce as these 
terms arc defined In the Act and to em¬ 
ployees in certain enterprises described 
in the amended section 3<s> which were 
covered under section 3(s) of the Act 
prior to the amendments. Through the 
broadening of the definition of $ 
covered enterprise the Act’s coverage 
was extended to additional employees 
because of their employment In certain 
enterprises beginning February 1. 
and in certain other enterprises begin¬ 
ning February 1. 1969. Such covered 
enterprises are described in section 3(s> 
as enterprises engaged in commerce or 
in the production of goods for commerce 
and further described in sections 3<s)(l> 
through (4) of the amended Act. A de¬ 
tailed discussion of the coverage of em¬ 
ployees in those enterprises covered 
under the prior and amended Act of 
interest U> the retail industry i5 at¬ 
tained in Subpart C of this part. The 
employer must comply with the mini¬ 
mum wage and overtime requirement* 
of the Act with respect to all employee* 
who are covered either because they are 
individually engaged in interestate of 
foreign commerce or in the production 
of goods for such commerce, or because 
of their employment In an enterpw 
covered under the prior or o menace 
enterprise definition of the Act. excepj 
those who may be denied one or both o i 
these benefits by virtue of some 
exemption provision of the Act. Of spe¬ 
cial interest to the retailer in a coverea 
enterprise Is the exemption from t»* 
minimum wage and overtime provision* 
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for certain small retail or service estab¬ 
lishments of such enterprise. This ex¬ 
emption is applicable under the condi¬ 
tions and subject to exceptions stated in 
NecUon 13(a) (2) of the Act to any retail 
or service establishment which has an 
annual dollar volume o! sales of less than 
$250,000 i exclusive of certain excise 
taxes) even if the establishment is a 
part of an enterprise that is covered by 
tiie Act. This exemption and other ex¬ 
emptions of particular interest to re¬ 
tailers and their employees are discussed 
in Subparts D and E of this part. The 
child labor provisions as they apply to 
retail or service businesses are discussed 
In Subpart P of this part. 

$ 770.101 (iuiding principle** for apply¬ 
ing rovrriigr und exemption prmi- 
ft Iona. 


It is clear that Congress intended the 
Pair Labor Standards Act to be broad in 
its scope. “Breadth of coverage is vital 
to its mission.*’ •Powell v. U.S. Cartridge 
Co.. 339 UI3. 497.) An employer who 
clAims an exemption under the Act has 
the burden of showing that it applies. 
• Walling v. General Industries Co.. 330 
US. 545; Mitchell v. Kentucky Finance 
Co., 359 US. 290; Fleming v. Hawkeye 
Pearl Button Co.. 113 F. 2d 52.) Condi¬ 
tions specified in the language of the 
Act are ‘explicit prerequisites to exemp¬ 
tion.” • Arnold v. Kanowsky, 361 U.S. 
388. "The details with which the ex¬ 
emptions in this Act have been made 
preclude their enlargement by implica¬ 
tion.** Addison v. Holly Hill. 322 U.6 
607; Maneja V. Waialua, 349 U.S. 254.) 
Exemptions provided in the Act “are to 
be narrowly construed against the em¬ 
ployer seeking to assert them** and their 
application limited to those who come 
Plainly and unmistakably within their 
terms and spirit: this restricted or nar¬ 
row construction of the exemptions is 
necessary to carry out tiie broad objec¬ 
tives for which the Act was passed. 
'Phillips v . Walling. 324 U.S. 490; 
Mitchell v. Kentucky Finance Co., supra; 
Arnold v. Kanowsky, supra; Calaf v. 
Gonzalez. 127 F. 2d 934: Bowie v. 
Gonzalez, 117 F. 2d 11; Mitchell v. Stin- 
!?*)• "17 F. 2d 210: Fleming v. Hawkeye 
rearl Button Co.. 113 F 2d 52 .) 

I 779,102 Sropr of tlii* mi bpart. 


Th* Act has applied since 1938 and 
WUnues to apply to all employees, not 
JPectncaliy exempted, who are engaged 
^ in interstate or foreign commerce or 
m the production of goods for such 
commerce, which is defined to include 
rw 0 .. ly rclatod process or occupation 
10 511011 Production. 
JS 1 * 779.12-779.16 for definitions gov- 
to r?!! of coverage.) Prior 

r_r»> f 1 amend *nents a retailer was 
generally concerned with the cover- 
as they applied to his in- 
employees because retail or 
‘ 0 ^^abllshments ordinarily were 
Howcver . in some cases such 
D!ov2? e a PPUcablc as where cm- 
rr*!r Were cmi>1 °y°<* in central offices 
ton arc ^ 0UJies retail chain store sys- 
~ there ^ ore . were not exempt. 

1779.118. > Some exemptions for 


retail or service establishments were 
narrowed as a result of the 1961 amend¬ 
ments and further revised or eliminated 
by the 1966 amendments effective Feb¬ 
ruary 1. 1967. Therefore, discussion of 
tiie individual coverage provisions of the 
Act is pertinent and this subpart will 
discuss briefly the principles of such cov¬ 
erage with particular reference to em¬ 
ployment in the retail or service trades 
A more comprehensive discussion with 
respect to employees engaged in com¬ 
merce or in the production of goods for 
commerce may be found in Part 776 of 
this chapter, the general coverage 
bulletin. 

Employees Engaged in Commerce or in 
the Production or Goods for Commerce 

8 779.103 Emplo^rm “engaged in com¬ 
merce.*’ 

Employees are “engaged in commerce ’ 
within the meaning of the Act when they 
arc performing work involving or related 
to the movement of persons or things 
(whether tangibles or Intangibles, and 
Including information and intelligence) 
among the several States or between any 
State and any place outside thereof. <The 
statutory definition of commerce is con¬ 
tained in section 3<b) of the Act and Is 
set forth in ft 779.12.) The courts have 
made it clear that this includes every 
employee employed in the channels of 
such commerce or in activities so closely 
related to this commerce, as to be con¬ 
sidered a part of it as a practical matter. 
(Court cases are cited in the discussion 
of this term In ft} 776.9-776.13 of this 
chapter.) Typically, but not exclusively, 
employees engaged In interstate or for¬ 
eign commerce include employees in dis¬ 
tributing industries, such os wholesaling 
or retailing, who sell, handle or other¬ 
wise work on goods moving in interstate 
commerce as well as workers who order, 
receive, pack, ship, or keep records of 
such goods: clerical and other workers 
who regularly use the mails, telephone or 
telegraph for interstate communication: 
and employees who regularly travel 
across State lines while working. 

§779.101 Employee* “engaged in the 
printnetion of good* fur romnicrre**’ 

The activities constituting “produc¬ 
tion*' within the meaning of the phrase 
“engaged in • • • the production of 
goods for commerce*' are defined in sec¬ 
tion 3(J) of the Act. (The statutory 
definition is set forth in f 779.13. • The 
handling or otherwise working on goods 
intended for shipment out of the State, 
directly or indirectly, is engagement in 
the "production" of goods for commerce. 
Thus, employees in retail stores who sell, 
pack, or otherwise work on goods which 
are to be shipped or delivered outside of 
the State are engaged in the production 
of goods for commerce. Typically, but not 
exclusively, employees engaged in the 
production of goods for interstate or for¬ 
eign commerce, include those who work 
In manufacturing, processing and dis- 
t r 1 b u 11 n g establishments. Including 
wholesale or retail establishments, that 
produce goods for interstate or foreign 
commerce. This Includes everyone, in¬ 
cluding office, management, sales and 


shipping personnel, and maintenance, 
custodial and protective employees, 
whether they are employed by the pro¬ 
ducer or an intermediary. Employees 
may be covered even if their employer 
does not ship his goods directly in such 
commerce. The goods may leave tiie 
State through another firm. The workers 
may produce goods which become a part 
or ingredient of goods shipped in inter¬ 
state or foreign commerce by another 
firm. Also covered arc workers who are 
engaged in a closely related process or 
occupation directly essential to such 
production. (Sec ft 779.105.) 

§ 779.103 Employee* engaged in m iid* 
lie# ‘Vliwfly related* and “ilireeily 
eftnetllittl* to llie production of gimil* 
for conmierre. 

Some employees are covered because 
tlielr work, although not actually a part 
of such production, is “closely related" 
and "directly essential" to it. This grouu 
of employees includes bookkeepers, 
stenographers, clerks, accountants and 
auditors and other office and white collar 
workers, and employees doing payroll, 
timekeeping and time study work for the 
producer of goods; employees in tiie per¬ 
sonnel. labor relations, advertising, pro¬ 
motion. and public relations activities of 
the producing enterprise; work instruc¬ 
tors for the producer; employees main¬ 
taining. servicing, repairing or improv¬ 
ing the buildings, machinery’, equipment, 
vehicles or other facilities used in the 
production of goods for commerce, and 
such custodial and protective employees 
as watchmen, guards, firemen, patrol¬ 
men. caretakers, stockroom workers, 
and warehousemen; and transportation 
workers bringing supplies, materials, or 
equipment to the producer's premises, 
removing waste materials therefrom, or 
transporting materials or other goods, or 
performing such other transportation 
activities. a3 the needs of production 
may require. These examples are illustra¬ 
tive. rather than exhaustive, of the group 
of employees of a producer who are 
“engaged in the production of goods for 
commerce" by reason of performing 
activities closely related and directly 
essential to such production. 

S 779.106 Employee* employed In mi 
independent employer. 

Where the work of an employee would 
be closely related and directly essential 
to the production of goods for cbmmerce 
if he were employed by a producer of the 
goods, the mere fact that the employe^ 
is employed by an independent employer 
will not Justify a different answer. (See 
55 776.17(c) and 776.19 of this chapter • 

§ 779.107 GimmI« ilrfinnl. 

The term “goods" is defined in section 
3(i> of the Act and has a w^ell established 
meaning under the Act since it has been 
contained in the statute from the date 
of its enactment in 1938. A comprehen¬ 
sive statement of the meaning of the 
term "goods" is contained in Part 776 
of this chapter, which also cites the court 
cases in which the term was construed. 
The statutory definition of "goods" is set 
forth in ft 779.14. It will be observed that 
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the term “goods” includes any part or 
Ingredient of the goods. Also that “goods” 
as defined in the Act are not limited to 
commercial goods, or articles of trade, or, 
indeed, to tangible property, but include 
“articles or subjects of commerce of any 
character.” Thus telegraphic messages 
have been held to be “goods** within the 
meaning of the Act (Western Union Tel. 
Co. v. Lenroot, 323 UJS. 490 Some of 
the “articles or subjects of commerce** 
which fall within the definition of 
“goods” include written materials such 
as newspapers, magazines, brochures, 
pamphlets, bulletins, and announce¬ 
ments; written reports, fiscal and other 
statements and accounts, correpond- 
ence, and other documents; advertising, 
motion pictures, newspaper and radio 
copy: art work and manuscripts for pub¬ 
lication; sample books, letterheads, enve¬ 
lopes, shipping tags, labels, checkbooks, 
bankbooks, book covers, advertising cir¬ 
culars. and wrappers and other packag¬ 
ing materials. 

§ 779.10a Good* produced for coitl- 
mrrrf. 

Goods are “produced for commerce** 
if they are ‘"produced, manufactured, 
mined, handled or In any other man¬ 
ner worked on“ in any State for sale, 
trade, transportation, transmission, ship¬ 
ment or delivery, to any place outside 
thereof. Goods are produced for com¬ 
merce where the producer intends, hopes, 
expects, or has reason to believe that the 
goods or any unsegregated part of them 
will move (in the same or in an altered 
form or as a part or ingredient of other 
goods 1 in interstate or foreign commerce. 
If such movement of the goods in com¬ 
merce can reasonably be anticipated by 
the producer when the goods are pro¬ 
duced. it makes no difference whether he 
himself or the person to whom the good* 
are transferred puts the goods in inter¬ 
state or foreign commerce. The fact that 
goods do move in interstate or foreign 
commerce Is strong evidence that the 
producer Intended, hoped, expected, or 
had reason to believe that they would so 
move. Goods produced to sen e the move¬ 
ment of interstate commerce within the 
same State are also produced for com¬ 
merce within the meaning of the Act, 
as explained in Part 776 of this chapter. 

§779,109 Amount of nrlivilir* illicit 
itiitr engaging in ronimeerr or 
in the production of good* for com¬ 
merce* 

The Act makes no distinction as to the 
percentage, volume, or amount of activi¬ 
ties of either the employee or the em¬ 
ployer which constitute engaging in com¬ 
merce or In the production of goods for 
commerce. However, an employee whose 
in-commerce or production activities arc 
isolated, sporadic, or occasional and in¬ 
volve only insubstantial amounts of goods 
will not be considered “engaged In com¬ 
merce or in the production of goods for 
commerce** by virtue of that fact alone. 
The law Is settled that every employee 
whose activities in commerce or in the 
production of goods for commerce, even 
though small in amount are regular and 
recurring, is considered “engaged in com¬ 
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merce or in the production of goods for 
commerce”. 

§ 779.110 Employee* in retailing wHone 
aclivitic* may bring them under the 
Art. 

The discussion In 45 779.103-770.109 
included general references to types of 
employees in the retail or service field 
whose individual activities constitute en¬ 
gagement in interstate or foreign com¬ 
merce or in the production of goods for 
such commerce within the meaning of 
the Act. There are many classes of em¬ 
ployees customarily employed by retail 
or service estabUslunonts or enterprises 
whose individual activities ordinarily 
constitute engagement in commerce or in 
the production of goods for commerce 
within the meaning of the Act. The 
groups of employees discussed In the fol¬ 
lowing 55 779 111 to 779.118, arc Illustra¬ 
tive only. There are other employees 
whose activities may be covered: also 
there are other activities performed by 
the groups discussed which would result 
in individual coverage under the Act, 

§ 779.111 Buyer* and their a»»ifttnnt*. 

Buyers and their assistants, employed 
by retail businesses, as a regular part of 
their duties, generally travel across State 
lines, or use the mails, telegraph, or tele¬ 
phone for interstate communication to 
order goods; or they regularly send or 
receive, across State lines, written re¬ 
ports. messages or other documents. 
These activities of such employees con¬ 
stitute engagement “in commerce** with¬ 
in the meaning of the Act. 

§ 779.1 12 Office employee*. 

Similarly office employees of retail 
businesses who regularly and recurrently 
check records of and make payments 
for goods shipped to their employer 
from outside of the State, or regularly 
and recurrently keep records of or other¬ 
wise work on the accounts of their em¬ 
ployer's out-of-Statc customers, or who 
regularly and recurrently prepare or 
mail letters, checks, reports or other 
documents to out-of-Statc points, are 
engaged both in commerce and in the 
production of goods for commerce within 
the meaning of the Act. Likewise, time¬ 
keepers who regularly and recurrently 
prepare and maintain payrolls for and 
pay employees who are engaged in com¬ 
merce or in the production of goods for 
commerce are themselves engaged in 
covered activities. 

§ 779.113 Warehouse and %lork room 
employ re*. 

Warehouse and stock room employees 
of retail businesses who regularly and re¬ 
currently engage in the loading or un¬ 
loading of goods moving in commerce, or 
who regularly and recurrently handle, 
pack or otherwise work on goods that 
are destined to out-of-Statc points are 
engaged in covered activities. 

§ 779.114 Transportation employee*. 

Transportation employees of retail 
businesses, such as truck drivers or truck 
drivers* helpers, who regularly and re¬ 
currently cross State lines to make de¬ 


liveries or to pick up goods for their 
employer; or who regularly and recur¬ 
rently pick up at rail heads, air, bus or 
other such terminals goods originating 
out of State, or deliver to such terminals 
goods destined to points out of 8tate; 
and dispatchers who route, plan or other¬ 
wise control such out-of-State deliveries 
and pick ups, arc engaged in Interstate 
commerce within the meaning of the 
Act. 

§ 779.1 15 Watchmen and guard*. 

Watchmen or guards employed by re¬ 
tail businesses who protect the ware¬ 
houses, workshops, or store premises 
where goods moving In interstate or 
foreign commerce are kept or where 
goods are produced for such commerce, 
are covered under the Act. 

§ 779.116 Custodial and maiiilc>un< r 
employee*. 

Custodial and maintenance employees 
who perform maintenance and custodial 
work on the machinery, equipment or 
premises where goods regularly are pro¬ 
duced for commerce or from which goods 
are regularly shipped in interstate com¬ 
merce are engaged in covered activities 

§ 779.117 Salesmen and *ale* clerk*. 

A salesman or a soles clerk who regu¬ 
larly and recurrently takes orders for, or 
sells, or selects merchandise for delivery 
to points outside the State or which are 
to be shipped or delivered to a customer 
from a point outside the State, i.e. drop 
shipments: or who wraps, pack^ ad¬ 
dresses or otherwise prepares ?ioods for 
out-of-State shipments is performing 
covered activities. 

§ 779.118 Employer* providing central 
acr-vice* for multi-unit organ*/alion*. 

Employees providing central services 
for a multiunit organization may be en¬ 
gaged both “in commerce” and in the 
production of goods for commerce” with¬ 
in the meaning of the Act. For example 
employees engaged in work relating to 
the coordinated purchasing, warehous¬ 
ing and distribution (and in the admin¬ 
istrative and clerical work relating to 
such activities) for various retail units 
of a chain are covered under the Act 
(See Phillips Co. v Wailing. 324 VS 
490: Walling v. Jacksonville Paper Co, 
317 \J3. 564. affirming, 128 F. 2d 935 
<CA-5>; Mitchell v. C. k P. Stores. 286 
F. 2d 109 (CA-5): Mitchell v. E. G Shin- 
ner k Co.. Inc., 221 F. 2d 260 (CA-7>: 
Donovan v. Shell Oil Co., 168 F. 2d 776 
<CA-8>.) In addition, employees who 
regularly and recurrently correspond 
and maintain records of activities or 
out-of-State stores and such employee* 
as traveling auditors, inventory* men. 
window display men, etc., who regularly 
travel from State to 8tate in the per¬ 
formance of their duties are covered un¬ 
der the Act, (See Mitchell v. Kroger Co* 
248 F. 2d 935 (CA-8>.) 

§779.119 Exempt occupation*. 

Of course, it should be noted that al¬ 
though employees may be engaged m 
commerce or In the production of good* 
for commerce within the meaning of to* 
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Act, they may be exempt from the Act's 
minimum wage or overtime provisions 
(or both). For a complete list of such 
exemptions the Act should be consulted. 
Those exemptions, however, which are 
of particular interest to employers and 
employees In the retail field are dis¬ 
cussed In Subparta D. E, and F of this 
part. 

Subport C—Employment to Which the 
Act May Apply; Enterprise Coverage 

Enterprise; Tnx Business Unit 

£ 779.200 Coverage expanded by 1961 
nnd 1966 amendments. 

The 1961 amendments for the first time 
since the enactment of the Fair Labor 
Standards Act of 1938 provided that all 
employees In a particular business unit 
are covered by the Act. Prior to the 1961 
amendments each employee's coverage 
depended on whether that employee's 
activities were in commerce or consti¬ 
tuted the production of goods for com¬ 
merce. All employees employed in an 
"enterprise’' described In section 3(8) (1) 
through (5) of the Act as it was amended 
in 1961 and section 3<s) (1) through (4) 
of the Act as amended in 1966 are also 
covered. Thus, It is necessary to consider 
the meaning of the term "enterprise" as 
used in the Act. 

§ 779.201 llir place of the term “enter¬ 
prise" in the Art. 

The term "enterprise" Is defined in 
section 3(r) of the Act and. wherever 
used in the Act, is governed by this 
definition. (} 799.21(a) provides that por¬ 
tion of the definition of "enterprise" 
which is pertinent with respect to retail 
and service enterprises.) The term is a 
Ley in determining the applicability of 
the Act to these businesses. The "enter- 
v*” 15 uni * * or determining whether 
the conditions of section 3 (s) (1) through 
<5> of the prior Act and section 3(s) (1) 
through (4) of tlie amended Act, includ¬ 
ing. where applicable, the requisite dol¬ 
lar volume are met. The "enterprise" Is 
also the unit for determining which 
employees not individually covered by 
the Act are entitled to the minimum 
t’age, overtime, and equal pay benefits, 
wd to the child labor protection, under 
wfons 6. 7, and 12 of the Act. In gtn- 
If the "enterprise" comes within any 
w the categories described in section 3(«> 
<1* through (5) of the prior Act or sec- 
. n n* through (4> of the amended 
employees * m Pl°yed in the "en- 
wprfce are covered by the Act and, 
regardless of their duties, are entitled to 
Acts benefits unless a specific ex- 
em Phon applies. 

J •' ,, *202 liable concept« of definition. 

eoSS? 2* definition, the "enterprise" 
torm+A «°*. related activities per- 
r*nn*i • • • for a common business 
ufposc. AH of the activities comprising 
u* CQ t«rpriae must be "related." Activi- 

5 serving a single business purpose may 
ae*i^ ted ’ ^though different, but other 
***** which are not related aie not 


included In the enterprise. The definition 
makes clear that the enterprise Includes 
all such related activities which are per¬ 
formed through "unified operation” or 
"common control." This is true even If 
they are performed by more than one 
person, or In more than one establish¬ 
ment, or by more than one corporate or 
other organizational unit. Specifically In¬ 
cluded, as a part of the enterprise, are 
departments of an establishment oper¬ 
ated through leasing arrangements. On 
the other hand, the definition excludes 
from the "enterprise" activities only per¬ 
formed “for" the enterprise rather than 
as a part of it by an independent con¬ 
tractor even if they are related to the 
activities of the enterprise Also, it makes 
clear that a truly Independent retail or 
service establishment does not become a 
part of a larger enterprise merely be¬ 
cause it enters Into certain types of fran¬ 
chise or collective purchasing arrange¬ 
ments or because it has a common 
landlord with other such retail estab¬ 
lishments. 

§ 779.203 Distinction between “enter¬ 
prise**. “r«tnblt*!iment*% itnil “em¬ 
ployer.** 

The coverage, exemption and other 
provisions of the Act depend, in part, 
on the scope of the terms “employer," 
"establishment," or "enterprise." As ex¬ 
plained more fully in Part 776 of this 
chapter, these terms are not synony¬ 
mous. The term “employer" has been 
defined in the Act since its inception and 
has a well established meaning. As 
defined In section 3(d). it Includes, with 
certain stated exceptions, any person 
acting directly or indirectly in the inter¬ 
est of an employer in relation to an 
employee. (See 5 779.19.) The term “es¬ 
tablishment" means a "distinct physical 
place of business" rather than "an entire 
business or enterprise." (See § 779 23.) 
The term “enterprise" was not used in 
the Act prior to the 1961 amendments, 
but the careful definition and the leg¬ 
islative history of the 1961 and 1966 
amendments provide guidance as to Its 
meaning and application. As defined In 
the Act, the term “enterprise" is roughly 
descriptive of a business rather than of 
an establishment or of an employer al¬ 
though on occasion the three may coin¬ 
cide. The enterprise may consist of a 
single establishment (sec 9 779.204(a)) 
which may be operated by one or more 
employers; or it may be composed of a 
number of establishments which may 
be operated by one or more employers 
(see 9 779.204(b)). The enterprise is not 
necessarily coextensive with the entire 
business activities of an employer; a 
single employer may operate more than 
one enterprise (see 9 779.204(c)). The Act 
treats as separate enterprises different 
businesses which are unrelated to each 
other even if they are operated by the 
same employer. 

§ 779.201 Common typo of “enter¬ 
prise.** 

(a) The single establishment business . 
In the simplest type of organization—the 
entire business ordinarily Is one enter¬ 


prise. The entire business activity of the 
single owner-employer may be performed 
In one establishment, as in the typical 
independently owned and controlled re¬ 
tail store. In that case the establishment 
and the enterprise are one and the same. 
All of the activities of the store are 
"related" and are performed for a single 
business purpose and there is both unified 
operation and common control. The en¬ 
tire business Is the unit for applying the 
statutory tests. If the coverage tests are 
met. all of the employees employed by 
the establishment are employed in the 
enterprise and will be entitled to the 
benefits of the Act unless otherwise 
exempt. 

(b) The multiunit business. In many 
cases, as in the typical chain of retail 
stores, one company conducts Us single 
business in a number of establishments. 
All of the activities ordinarily are re¬ 
lated and performed for one business 
purpose, the single company which owns 
the chain also controls the entire busi¬ 
ness. and tiie entire business is a single 
enterprise. The dollar volume of the en¬ 
tire business from all of its establish¬ 
ments is added together to determine 
whether the requisite dollar volume tests 
are met. If the coverage tests arc met. all 
of the employees employed in the busi¬ 
ness will be entitled to the benefits of the 
Act unless otherwise exempt. 

(c) Complex business organizations. 
In complex retail and service organiza¬ 
tions, questions may arise as to whether 
certain activities are a part of a partic¬ 
ular enterprise. In some cases one em¬ 
ployer may operate several separate en¬ 
terprises; in others, several employers 
may conduct their business activities In 
such a manner that they arc part of a 
single enterprise. The answer, in each 
case, as to whether or not the “enter¬ 
prise" includes certain activities will de¬ 
pend upon whether the particular activ¬ 
ities are "related” to the business purpose 
of such enterprise and whether they are 
performed with its other activities 
through "unified operation" or "com¬ 
mon control," or whether, on the other 
hand, they are performed for a separate 
and distinct business purpose. As the 
Senate Report states, 

“related activities conducted by separata 
bind ness entitles will be considered a part 
of the um« enterprise where they are Joined 
either through unified operation or common 
control into a unified business system or eco¬ 
nomic unit to serve a common business 
purpose.** „ 

(8. Rept. 145. 87th Cong.. 1st Sets., p. 41; see 
also H. Rept 1366, 89th Cong., 2d 8es*.. p. 
9.) f|779 205 through 779.211 discuss the 
terms of the definition and may aid In mak¬ 
ing these dctermlnaUons. 

Related Activities 

§ 779.203 Enterprise must conri*t of 
“related actU itic*." 

Tlie enterprise must consist of certain 
"related activities" performed for a com¬ 
mon business purpose; activities which 
are not "related” are not a part of tlie 
enterprise even if performed by the same 
employer. Moreover, even if activities 
are "related" they may be excluded from 
the enterprise If they are performed only 
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"tor” the enterprise and not as a part 
of It by an Independent contractor. This 
is discussed separately in £ 779.206. 

§ 779.206 Wh«t nre “related nctivitiw. H 

<a) The Senate Report on the 1961 
amendments states as follows, with re¬ 
spect to the meaning of related activities: 

Within the meaning of this term, activities 
are “related* when they are the wme or 
aimiUr. auch as those of the individual 
retail or service stores in a chain, or depart¬ 
ment* of an establishment operated through 
leasing arrangements. They are also “re¬ 
lated*' when they are auxiliary and service 
activities such as central office and ware¬ 
housing activities and bookkeeping, auditing, 
purchasing, advertising and other service*. 
Likewise, activities are “related* when they 
are part of a vertical structure auch as the 
manufacturing, warehousing, and retailing 
of a porttcylar product or products under 
unified operation or common control for a 
common business purpose. (Senate Report 
No. 146. 87th Cong.. 1st 8e*s.. Page 41) 

Thus, activities will be regarded as ’‘re¬ 
lated” when they are the same or simi¬ 
lar or when they are auxiliary or service 
activities such as warehousing, book¬ 
keeping. purchasing, advertising. In¬ 
cluding, generally, all activities which are 
necessary* to the operation and mainte¬ 
nance of the particular business. So also, 
all activities which are performed as a 
part of a unified business operation will 
be “related,” including, in appropriate 
cases, the manufacturing, warehousing, 
and distribution of its goods, the repair 
and maintenance of its equipment, ma¬ 
chinery and Its premises, and all other 
activities which nre performed for the 
common business purpose of the enter¬ 
prise. The Senate Report on the 1966 
amendments makes it plain that related, 
even If somewhat different, business ac¬ 
tivities can frequently be part of the 
same enterprise, and that activities hav¬ 
ing a reasonable connection with the 
major purpose of an enterprise would be 
considered related. \ Senate Report No. 
1487, 89th Cong., 2d Sess., Page 7.) A 
more comprehensive d'seussion of “re¬ 
lated activities” will be found In Part 
776 of this chapter. 

(b) Generally, the answer to the ques¬ 
tion whether particular activities are 
“related” or not, will depend In each 
case upon whether the activities serve a 
business purpose common to all the ac¬ 
tivities of the enterprise, or whether they 
serve a separate and unrelated business 
purpose. For example, where a company 
operates retail or service establishments, 
and also engages in a separate and unre¬ 
lated construction business, the construc¬ 
tion activities will not be “related” and 
will constitute a separate enterprise if 
they are conducted Independently and 
apart from the retail operations. Where, 
however, the retail and construction ac¬ 
tivities are conducted for a common busi¬ 
ness purpose, they may be “related.” and 
if they are performed through unified op¬ 
eration or common control, they will be 
a part of a single enterprise. Thus, a 
retail store enterprise may engage in 
construction activities as an additional 
outlet for building materials which It 
sells, or otherwise to serve its retail op¬ 
erations. It may act as its own contrac¬ 
tor in constructing or reconstructing its 
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own stores and related facilities. In such 
a case, the construction activities will be 
• related” activities. Other examples may 
also be cited. The answer in each case 
will necessarily depend upon all the facts. 

§ 779.207 Keliiled arthritic* in retail 

operation*. 

In the case of an enterprise which lias 
one or more retail or service establish¬ 
ments, all of the activities which are 
performed for the furtherance of the 
common business purpose of operating 
the retail or service establishments are 
"related activities.” It is not material 
that the enterprise sells different goods 
or provides different services, or that it 
operates separate retail or service estab¬ 
lishments. As stated in the definition, 
the enterprise includes all related activ¬ 
ities whether performed “in one or more 
establishments. “ Since the activities 
performed by one retail or service estab¬ 
lishment are the "same or similar” to 
the activities performed by another, they 
are. as such, "related activities.” 'See 
Senate Report No. 145, 87th Cong. 1st 
Sess. p. 41.i For example. In operations 
of a single retailing business a drug store 
may sell a large variety of different prod¬ 
ucts. and a grocery store may sell cloth¬ 
ing and furniture and other goods. 
Clearly all of these activities are “re¬ 
lated.” Similarly it is clear that all activ¬ 
ities of a department store are “related 
activities.” even if the store sells a great 
variety of different types of goods and 
services and even if, as in some cases, 
the departmentalized business is con¬ 
ducted in more than one location, as 
where the department selling garden 
supplies or electrical appliances is 
located on separate premises. Whether 
on the promises or at separate locations, 
the activities Involved in retail selling 
of goods or services, of any type, arc 
related activities and they will be con¬ 
sidered one enterprise where they are 
performed, through unified operaticn or 
common control, for a common business 
purpose. 

$ 779.208 \uxiltnr? n cl mile* art 

“rrlnt*-«l art!vitlm.” 

As stated in Senate Report No. 145. 
87th Congress. 1st Session, cited in 
£ 779.206. auxiliary and service activities, 
such as central office and warehousing 
activities and bookkeeping. Auditing, pur¬ 
chasing, advertising and other similar 
services, also are “related activities.'* 
When such activities are performed 
through unified operation or common 
control, for a common business purpose, 
they will be included in the enterprise. 
The following are some additional ex¬ 
amples of auxiliary activities which arc 
“related activities” and which may be 
included in the enterprise: (a) credit 
rating and collection services: <b> pro¬ 
motional activities including advertising, 
sign painting, display services, stamp re¬ 
demptions. and prize contests: <c> 
maintenance and repair services of plant 
machinery and equipment including 
painting, decorating, and similar serv¬ 
ices; (d) store or plant engineering, site 
location and related survey activities: 
<e> detective, guard, watchmen, and 
other protective services: <f) delivery 


services: <g) the operation of employee 
or customer parking lots; (h> the re¬ 
cruitment. hiring and training activities, 
and other managerial services; <i) rec¬ 
reational and health facilities for cus¬ 
tomers or employees Including eating and 
drinking facilities (note that employees 
primarily engaged in certain food service 
activities in retail establishments may 
be exempt from the overtime provision* 
under section 13(b) (18) of the Act if the 
specific conditions are met; see 
5 779.388); (J) the operation of employee 
benefit and insurance plans; and <k) 
repair and alteration services on goods 
for sale or sold to customers. 

§ 779.209 Vertical urlivilie* v»lii< It art 
“related BctWities." 

(a) The Senate Report also states 
(see £ 779.206 that activities are “re¬ 
lated” when they are “part of a verti¬ 
cal structure such as the manufacturing, 
warehousing, and retailing of a partic¬ 
ular product or products." Where such 
activities are performed through unified 
operation or common control for a com¬ 
mon business purpose they will be re¬ 
garded as a port of the enterprise 

(b> Whether activities are vertically 
“related” activities and part of a single 
enterprise, or whether they constitute 
separate businesses and separate enter¬ 
prises. depends upon the facts In each 
case. In all of these cases of so-called 
“vertical operations,” the determination 
whether the activities are “related." de¬ 
pends upon the extent to which the 
various business activities, such as whole¬ 
saling and retailing or manufacturing 
and retailing, are interrelated and inter¬ 
dependent and are performed to sene a 
business objective common to all. The 
mere fact that they are under common 
ownership is got, by itself, sufficient to 
bring them within the same enterprise 
Thus, where a manufacturing business 
is carried on separately from and wholly 
independently of a retail business, with 
neither serving the business purpose of 
the other, they are separate businesses 
even if they are under common owner¬ 
ship. However, where the manufacturing 
operations are performed in substantial 
part for the purpose of distributing the 
goods through the retail stores, or the 
retail outlet serves to carry out a business 
purpose of the manufacturing plant, re¬ 
tailing and manufacturing will be “re¬ 
lated” activities and performed for 6 
“common business purpose.* apd they 
will be a single enterprise if they are 
performed through unified operations 
common control. 

(c) In these cases of “vertical opera¬ 
tions” a practical judgment will dc 
required to determine whether the ac¬ 
tivities are maintained and operated 
separate and distinct businesses with af¬ 
ferent objectives or whether they, intact 
constitute a single integrated busing 
enterprise. The answer necessarily 
depend upon all the facts in each cos*. 

8 770.210 Other artivitie. »lti. h «W 
pari of ihc enterprise. 

(a> An enterprise may perform cer¬ 
tain activities that appear entirely ic * 
cign to its principal business hut. wm 
may be a part of the enterprise beca 
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of the manner In which they are per¬ 
formed In some cases these activities 
may be a very minor and incidental part 
ol its business operations. For example 
a retail store may accept payments of 
utility bills, provide a notarial service, 
sell stamps, bus and theater tickets, or 
travellers’ checks, etc. These and other 
activities may be entirely different from 
the enterprise’s principal business but 
they may be performed on the same 
premises and by the same employees or 
otherwise under such circumstances as 
to be a part of the enterprise. 

(b) Sometimes such activities are per¬ 
formed as an adjunct to the principal 
business to create good will or to attract 
customers. In other cases, the business¬ 
man may engage in them primarily for 
the additional revenue. Some such for¬ 
eign activities may be conducted in a 
more elaborate manner, as where the en¬ 
terprise operates a bus stop or a post 
office substation as an adjunct to a prin¬ 
cipal business such as a hotel or a princi¬ 
pal business such as a hotel or retail 
store. Where in such a case the activities 
are performed in a physically separate 
"establishment” (see 8$ 779.30S-779.308) 
from the other business activities of the 
enterprise and are functionally operated 
as a separate business, separately con¬ 
trolled, with separate employees, sepa¬ 
rate records, and a distinct business ob¬ 
jective of its own, they may constitute a 
separate enterprise. Where, however, 
such activities are intermingled with the 
other activities of the enterprise and 
have a reasonable connection to the same 
business purpose they will be a part of 
the enterprise. 

§779.211 Statu* of arlhiiin whirl) are 
not “rtlntcd ” 


Activities which are not related even 
if performed by the same employer are 
not included as a part of the enterprise. 
The r«>ceipfcs from the unrelated activities 
will not be counted toward the annual 
dollar volume of sales or business under 
section 3(s) and the employees perform¬ 
ing such unrelated activities will not be 
covered merely because they work for 
uie same employer. Common ownership 
standing alone does not bring unrelated 
sctivlties within the scope of the same 
enterprise. If, for example, one individual 
owns or controls a bank, a filling station, 
*nd a factory, the mere fact of common 
ownership will not make them one enter¬ 
prise. However, if it appears that there 
» a reasonable relationship of all the 
activities to a single business purpose a 
concIus ion might be warranted. 
Activities which are not “related” will 
oe treated separately for purposes of the 
contained in section 3<s) <1) 
wemvh (5) of the prior Act and section 
am throu « 1 ' <*> of the amended 
jdnH*° r Cxam l >le * 1° the case where a 
c<H ? pan y operates retail grocery 
22*“* alfio engages in an unrelated 
of constructing homes, one ”en- 
ofh^ J or Wrpoaes of section 3(s) (1> 
will P T 4 2£ and the amended Act 

srui J* 16 rcUU arocer y stores 

hoaJ^S, a f tlvitles related to them, and 
^ tn J c tl°n activities will const!- 
* ‘^Arate enterprise. The latter will 


not be included In determining whether 
the retail business enterprise meets the 
conditions of section 3(s)(l), and the 
construction employees will not be cov¬ 
ered merely because the retail business 
is covered. The construction business will 
be considered separately under section 
3(s) (4) of the prior Act and section 
3(s) (3) of the amended Act. 

Common Business Purpose 

§779.212 Kntcrpri»e mu»t roii*i*t of 
related netivitie* performed for a 
“common Imimmchs purpose.** 

The related activities described in sec¬ 
tion 3<r> as included in the statutory 
enterprise are those performed for a 
•‘common business purpose.” (See the 
comprehensive discussion In 29 CFR Part 
776.) The term “common business pur¬ 
pose” as used in the definition does not 
have a narrow concept and is not in¬ 
tended to be limited to a single business 
establishment or a single type of business. 
As pointed out above, retailing, whole¬ 
saling and manufacturing may, under 
certain circumstances be engaged In for 
a “common business purpose.” (See 
§ 779.209.) An example was also cited 
where retailing and construction were 
performed for a common business pur¬ 
pose. (See § 779.206.) On the other hand, 
it is clear that even a single individual 
or corporation may perform activities for 
different business purposes. (See 6 779.- 
211.) Thus the reports of the House of 
Representatives cites, as an example of 
this, the case of a single company which 
owns several retail apparel stores and is 
also engaged in the lumbering business. 
It concludes that these activities are not 
part of a single enterprise. (H. Rept, 75. 
87th Cong.. 1st Scss.. p. 7 and H. Rept. 
1366.89th Cong., 2d Scss., p. 9.) 

§ 779.213 Whu( 1* a common bti*iur*a 
pttrpotc. 

Generally, the term “common business 
purpose” will encompass activities, 
whether performed by one person or by 
more than one person, or corporation, or 
other business organization, which are 
directed to the same business objective 
or to similar objectives in which the 
group has an interest. The scope of the 
term ‘'enterprise” encompasses a single 
business entity as well as a unified busi¬ 
ness system which performs related 
activities for a common business pur¬ 
pose. What is a “common business pur¬ 
pose” in any particular case involves a 
practical Judgment based on the facts in 
the light of the statutory provisions and 
the legislative intent. The answer ordi¬ 
narily will be readily apparent from the 
facts. The facts may show that the 
activities arc related to a single business 
objective or that they are so operated or 
controlled os to form a part of a unified 
business system which is directed to a 
single business objective. In such cases, 
it will follow that they are performed 
for a common business purpose. Where, 
however, the facts show that the activi¬ 
ties are not performed as a part of such 
enterprise but for an entirely separate 
and unrelated business, they will be con¬ 
sidered performed for a different busi¬ 
ness purpose and will not be a part of 


that enterprise. The application of these 
principles is considered in more detail in 
Part 776 of this chapter. 

§ 779.214 M Bu*ineM” purpo«r. 

The activities described in section 3<r) 
are included in an enterprise only when 
they are performed for a “business” pur¬ 
pose. Activities of eleemosynary, reli¬ 
gious, or educational organization may 
be performed for a business purpose. 
Thus, where such organizations engage 
in ordinary commercial activities, such 
as operating a printing and publishing 
plant, the business activities will be 
treated under the Act the same as when 
they are performed by the ordinary busi¬ 
ness enterprise. (See Mitchell v. Pilgrims 
Holiness Church Corp., 210 P. 2d 879 
(CA-7); cert. den. 347 US. 1013.) How¬ 
ever, the nonprofit educational, religious, 
and eleemosynary activities will not be 
included in the enterprise unless they 
are of the types which the last sentence 
of section 3(r), as amended in 1966. 
declares shall be deemed to be performed 
for a business purpose. Such activities 
were not regarded as performed for a 
business purpose under the prior Act and 
are not so considered under the Act as 
it was amended In 1966 except for those 
activities listed In the last sentence of 
amended section 3<r). (See § 779.21.) 

Unified Operation or Common Control 
§ 779.215 General neope of lerm*. 

(a) Under the definition related 
activities performed for a common busi¬ 
ness purpose will be a part of the enter¬ 
prise when they are performed either 
through “unified operation” or “com¬ 
mon control.” It should be noted that 
these conditions are stated In the alter¬ 
native. Thus if it is established that 
the described activities are performed 
through “common control,” it is unneces¬ 
sary to show that they are a bo per¬ 
formed through “unified operation,” 
although frequently both conditions may 
exist. 

(b) Under the definition the terms 
“unified operation” and “common con¬ 
trol” refer to the performance of the 
“related activities.” They do not refer to 
the ownership of the activities. Although 
ownership may be a significant factor 
In determining control (see 8 779.222). 
the related activities will be a part of 
the enterprL c e even if they are not under 
common ownership, so long as they are 
performed for a common business pur¬ 
pose through unified operation or com¬ 
mon control. Further, under the defini¬ 
tion the terms “unified operation” and 
“common control” refer to the perform¬ 
ance only of the particular related activi¬ 
ties and not to other activities which 
may be performed by the various per¬ 
sons. corporations, or other business 
organizations, comprising the enterprise. 
Thus where two or more Individuals or 
business organizations perform certain 
of their activities through unified opera¬ 
tion or common control, these activities 
will be part of a single enterprise, assum¬ 
ing of course they are related activities 
performed for a common business pur¬ 
pose. Finally, the definition in section 
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3<r> makes clear that the described 
activities may be performed through 
unified operation or common control “in 
one or more establishments or by one 
or more corporate or other organiza¬ 
tional units.** The Senate Report on the 
1966 amendments makes the following 
comment with respect to this: 

Alto, the operation* through tutMtunUal 
ownership or control of a number of firms 
engaged In similar types of bust ness activi¬ 
ties constitute, In the committee's view, re¬ 
lated activities performed through unified 
operation or common control within the 
meaning of the definition of enterprise. The 
fact the firms are Independently Incorporated 
or physically separate or under the imme¬ 
diate direction of local management, ns In 
Wlrtr. v. Hardin. 10 Wage Hour Cases 722 
(NX>. Ala.) f is not determinative of this ques¬ 
tion. (Sen. Rept No. 1487. 89th Congress. 
2nd session, page 7.) 

But where, as in the case of a retail store 
owned by a partnership and another 
store owned by one of the partners pro¬ 
viding similar goods or services, it ap¬ 
pears that the activities of the separate 
stores have no functional interdepend¬ 
ence and that they arc separately con¬ 
ducted to serve the business purpose of 
the partnership on the one hand and 
the business purpose of the individual 
on the other hand, the requirement of 
performance “through common control’* 
of “related activities'* for a “common 
business purpose’* mny not be sufficiently 
met. 

g 779.216 Statutory con*lrnrl»nn of the 
term*. 

The terms “unified operation** and 
“common control” do not have a fixed 
legal or technical meaning. As used in 
the definition, these and other terms 
must be given an interpretation con¬ 
sistent with the Congressional intention 
to be ascertained from the context in 
which they are used, the legislation of 
which they form a part, and the legisla¬ 
tive history. In extending coverage of 
the Act on an “enterprise” basis, the 
Congress intended, by the 1961 and 1966 
amendments to cover, among others, 
business organizations and chain store 
systems which may perform their related 
activities through complex business ar¬ 
rangements or business structures, 
whether they perform their activities for 
a common business purpose through uni¬ 
fied operation or through the retention 
or exercise of control. For these reasons, 
the definition of the term '‘enterprise’* 
is stated In broad general terms. This 
legislative intent is evidenced both by the 
statements in the Committee Reports 
and by the definition itself, particularly 
the broad references to the inclusion in 
the- “enterprise” of “ail such activities** 
whether performed “in one or more 
establishments” or “by one or more 
corporate or other organizational units.” 
When the Act was amended in 1966 the 
Congress further broadened coverage by 
redefining an enterprise engaged in 
commerce or in the production of goods 
for commerce in section 3<s>. <See 
8 779.22.) Where the Congress intended 
to exclude certain arrangements or ac¬ 
tivities from the “enterprise** it did so 
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by specific provision under the prior and 
amended Act. 

§ 779.217 “Unified operation” i!r fined. 

Webster defines the word “unify” to 
mean “to cause to be one: to make into 
a unit; to unite.” The pertinent defini¬ 
tion of “operation** is a method or way 
of operating, working or functioning. 
Since tiie term “unified operation** has 
reference to the method of performing 
the related activities, it means combin¬ 
ing, uniting, or organizing their per¬ 
formance so that they are in effect a 
single business unit or an organized 
business system which is an economic 
unit directed to the accomplishment of 
a common business purpose. The term 
“unified operation” thus includes a busi¬ 
ness which may consist.of separate seg¬ 
ments but which is conducted or operated 
as a unit or as a single business for a 
common business purpose. 

§ 77‘>.2IB Method* to nrrontplUli “uni¬ 
fied operation.” 

There are many instances where sev¬ 
eral establishments, persons, corpora¬ 
tions, or other business organizations. 
Join together to perform some or all of 
their activities as a unified business or 
business system. They may accomplish 
such unification through agreements, 
franchises, grants, leases, or other ar¬ 
rangements which have the effect of 
aligning or integrating the activities of 
one company with the activities of others 
so that they constitute a single business 
or unified business system. Whether in 
any particular case the activities are 
performer through “unified operation** 
and have the effect of creating a single 
enterprise, will depend upon all the facts, 
including the manner in which the activ¬ 
ities are performed, the agreements and 
arrangements which govern their per¬ 
formance. and the other relationships 
between the parties, considered In the 
light of the statutory provision and the 
legislative intent, (cf Wirtz v. Womom‘s 
Pharmacy ‘ED. Va.). 18 WH Cases 289. 
365: 57 Labor Cases 32.00Q. 32,030.) 

8 779.219 Unified operation may lie 
nrliicvrd oitliout common control or 
common ounrr*l»ip. 

Tlie performance of related activities 
through “unified operation” to serve a 
common business purpose may be 
achieved without common control and 
without common ownership. In particu¬ 
lar cases ownership or control of the re¬ 
lated activities may be factors to be 
considered, along with all facts and cir¬ 
cumstances. in determining whether the 
activities are performed through “unified 
operation.” It is clear from the definition 
that if the described activities are per¬ 
formed through unified operation they 
will be part of the enterprise whether 
they are performed by one company or 
by more than one corporate or other 
organizational unit. The term “unified 
operation” has reference particularly to 
enterprises composed of a number of sep¬ 
arate companies as Is clear in the quota¬ 
tion from the Senate Report in 8 779.215. 
Where the related activities are per¬ 


formed by a single company, or under 
other single ownership, they will ordi¬ 
narily be performed through “common 
control,” and the question of whether 
they are also performed through uni¬ 
fied operation will not need to be 
decided. (Wirtz v. Barnes Grocer Co., 398 
F. 2d 718 (C.A. 8).) 

§ 779.220 Unified operation mny rxUt 
a* to *cp<mitely untied or controlled 
activities which nrc related. 

Whether there is unified operation of 
related activities will thus be of concern 
primarily in those cases where the re¬ 
lated activities arc separately owned or 
controlled but where, through arrange¬ 
ment, agreement or otherwise, they are 
so performed as to constitute a unified 
business system organized for a common 
business purpose. For example, a group 
of separately incorporated, separately 
owned companies, may agree to conduct 
their activities in such manner as to be 
for all intents and purposes a single busi¬ 
ness system except for the fact that, the 
ownership and control of the Individ¬ 
ual segments of the business are re¬ 
tained. in part or in whole, by the In¬ 
dividual companies comprising the uni¬ 
fied business system. The various units 
may operate under a single trade name; 
construct their establishments to appear 
identical: use identical equipment: sell 
generally the same goods or provide the 
same type of services, and, In some cases, 
at uniform standardized prices; and in 
other respects appear to the persons 
utilizing their services or purchasing 
their goods as being the same business 
They also may arrange for group pur¬ 
chasing and warehousing; for advertis¬ 
ing as a single business; and for stand¬ 
ardization of their records, as wclK as 
their credit, employment, and other busi¬ 
ness policies and practices. In such cir¬ 
cumstances the activities may well be 
performed through “unified operation* 
sufficient to consider all of the related 
activities performed by the group of 
units as constituting one enterprise, de¬ 
spite the separate ownership of the vari¬ 
ous segments and despite the fact that 
the individual units or segments mftY 
retain control as to some or all of their 
own activities. That this is in accord 
with the congressional Intent is pi#!* 1 * 
since where the Congress Intended that 
such arrangements shall not bring ft 
group of certain individual retail or 
service establishments into a single en¬ 
terprise, provision to accomplish such 
exception was specifically Included 'Sec 
5 779.226, discussing the proviso in sec¬ 
tion 3*r) with respect to certain fran¬ 
chise and other specified arrangements 
entered Into between independently 
owned retail or service establishments 
and other businesses. > 

§ 779.221 44 C!oninion control” defined. 

Under the definition the “enterprise 
Includes all related activities performed 
through “common control” for a com¬ 
mon business purpose. The word "con¬ 
trol” may be defined as the act or tod 
of controlling; power or authority t® 
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control; directing or restraining domina¬ 
tion. “Control" thus includes the power 
or authority to control. In relation to the 
performance of the described activities, 
the “control." referred to in the defini¬ 
tion in section 3(r> includes the power 
to direct, restrict, regulate, govern, or 
administer the performance of the activi¬ 
ties. ‘Common" control includes the 
sharing of control and it is not limited 
to sole control or complete control by one 
person or corporation. "Common" con¬ 
trol therefore exists where the perform¬ 
ance of the described activities are con¬ 
trolled by one person or by a number of 
persons, corporations, or other organiza¬ 
tional units acting together. This is 
dearly supported by the definition which 
specifically includes in the "enterprise" 
all such activities whether performed by 
"one or more corporate or other orga¬ 
nizational units." The meaning of "com¬ 
mon control" is discussed comprehen¬ 
sively in Part 776 of this chapter. 

§ 779.222 Ownership <t» factor. 

As pointed out in i 779.215 "unified 
operation" and "common control" do 
not refer to the ownership of the de¬ 
scribed activities but only to their per¬ 
formance. It is clear, however, that own¬ 
ership may be an Important factor in 
determining whether the activities are 
performed through "unified operation or 
common control." Thus common con¬ 
trol may exist where there is common 
ownership. Where the right to control, 
one of the prerogatives of ownership, 
exists, there may be sufficic-nt "control" 
to meet the requirements of the statute. 
Ownership, or sufficient ownership to 
exercise control, will be regarded as suf¬ 
ficient to meet the requirement of "com¬ 
mon control." Where there is such 
ownership, it is Immaterial that some 
segments of the related activities may 
operate on a semiautonomous basis, su¬ 
perficially free of actual control, so long 
as the power to exercise control exists 
wough such ownership. (See Wlrtz v. 
Barnes Grocer Co.. 398 F. 2d 718 (C.A. 

> For example, a parent corporation 
may operate a chain of retail or service 
establishments which, for business rea¬ 
wns, may be divided Into several geo¬ 
graphic units. These units may have cer- 
iwn autonomy as to purchasing, market¬ 
ing, labor relations, and other matters, 
ney may be separately Incorporated, 
a each unit may maintain its own 
records, including records of Its profits 
r losses. All the units together. In such 
wOl ecmrtltitfe a sln elo entor- 
“ thc parent corporation. They 
constitut ® a single business orga- 
ration under the "common control" 
oi the parent corporation so long as they 
, acUvUlea performed lor a 
business purpose. The common 
WiersWp in such cases provides the 
£ m **» "control" referred 

.u Cfl , nlUon 11 to cloar from thc 
ConerwLf^elcglBlatlve history Uiat the 
t2 l dd , tntcnd that such a 
rt£u 7» Uon Khould escape the 
law with respect to any 
22?* of ltfi business merely by sep- 
"* ^ cor Poratlng or otherwise divid¬ 


ing the related activities performed for 
a common business purpose. 

§ 779.223 Control * lit re ownrohip 
vested in i n d i v i d u a I or single 
organization. 

Ownership, sufficient to exercise "con¬ 
trol." of course, exists where total owner¬ 
ship is vested in a single person, family 
unit, partnership, corporation, or other 
single business organization. Ownership 
sufficient to exercise "control" exist also 
where there is more than 50 percent own¬ 
ership of voting stock. (See West v. Wal- 
Mart. 264 F. Supp. 168 (W.D. Ark.).) 
But "control" may exist with much more 
limited ownership, and. in certain cases, 
exists In the absence of any ownership. 
The mere ownership of stock in a cor¬ 
poration does not by itself establish the 
existence of thc "control" referred to in 
the definition. TTio question whether the 
ownership in a particular case includes 
the right to exercise the requisite "con¬ 
trol" will necessarily depend upon all 
the facts in the light of the statutory 
provisions. 

8 779.221 Common ronlrol in other 
cane*. 

(a) As stated in § 779.215 "common 
control" may exist with or without own¬ 
ership. The actual control of the per¬ 
formance of the related activities Is suf¬ 
ficient to establLsh the "control" referred 
to in the definition. In some cases an 
owner may actually relinquish his con¬ 
trol to another, or by agreement or other 
arrangement, he may so restrict his right 
to exercise control as to abandon the 
control or to share the control of his 
business activities with other persons or 
corporations. In such a case, the activ¬ 
ities may be performed under "common 
control." In other cases, the power to 
control may be reserved through agree¬ 
ment or arrangement between the parties 
so as to vest the control of the activities 
of one business in the hands of another. 

(b) Activities are considered to be per¬ 
formed under "common control" even 
If. because of the particular methods of 
operation, thc power to control is only 
seldom used, as where the business has 
been In operation for a long time without 
change in methods of operation and 
practically no actual direction is neces¬ 
sary; also common control may exist 
where the control, although rarely 
visibly exercised, is evidenced by the fact 
that mere suggestions are adopted 
readily by the business being controlled. 

(c) In the retail Industry, particu¬ 
larly, there are many instances where, 
for business reasons, related activities 
performed by separate companies are so 
unified or controlled as to constitute a 
single enterprise. A common example, 
specifically named in the definition, is 
the leased department. This and other 
examples are discussed in li 779.225 
through 779.235. 

Leased Departments, Franchise and 
Other Business Arrangements 

8 779.223 I drpurlinrntn. 

(a) As stated in section 3<r), the en¬ 
terprise includes "departments of an es¬ 
tablishment operated through leasing 


arrangements." This statutory provision 
is based on the fact that ordinarily the 
activities of such leased departments are 
related to the activities of thc establish¬ 
ment in which they are located, and they 
arc performed for a common business 
purpose either through "unified opera¬ 
tion" or "common control." A general 
discussion will be found in Part 776 of 
this chapter. 

«b) In the ordinary case, a retail or 
service establishment may control many 
of the operations of a leased department 
therein and unify its operation with its 
own. Thus, they may operate under a 
common trade name: The host establish¬ 
ment may determine, or have the power 
to determine, the leased departments 
space location, thc type of merchandise 
It will sell, its pricing policy, its hours of 
operation and some or all of its hiring, 
firing and other personnel policies; ad¬ 
vertising. adjustment and credit opera¬ 
tions. may be unified, and insurance, 
taxes, and other matters may be included 
as a part of the total operations of the 
establishment. Some or all of these and 
other functions, which arc the normal 
prerogatives of an Independent business¬ 
man, may be controlled or unified with 
the store's other activities in such a way 
as to constitute a single enterprise under 
the Act 

<c> Since the definition specifically in¬ 
cludes in the "enterprise," for the pur¬ 
pose of this Act. "departments of an 
establishment operated through leasing 
arrangements." any such department 
will be considered a part of the host es¬ 
tablishment’s enterprise in thc absence 
of special facts and circumstances war¬ 
ranting a different conclusion. 

(d) Whether, in a particular case, the 
relationship is such as to constitute the 
lessee’s operation to be a separate estab¬ 
lishment of a different enterprise rather 
than a "leased department" of the host 
establishment as described in the defini¬ 
tion. will depend upon all the facts 
including the agreements and arrange¬ 
ments between the parties as well as the 
manner In which the operations are con¬ 
ducted. If. for example, the facts show 
that the lessee occupies a physically sep¬ 
arate space with (or even without) a sep¬ 
arate entrance, and operates under a 
separate name, with his own separate 
employees and records, and in other re¬ 
spects conducts his business independ¬ 
ently of thc lessor’s, the lessee may be 
operating a separate establishment or 
place of business of his own and the rela¬ 
tionship of the parties may be only that 
of landlord and tenant. In such a case, 
thc lessee’s operation will not be regarded 
as a "leased department" and will not be 
included In the same enterprise with the 
lessor. 

(e> The employees of a leased depart¬ 
ment would not be covered on an enter¬ 
prise basis if such leased department is 
located in an establishment which Is not 
Itself a covered enterprise or part of a 
covered enterprise. Likewise, thc appli¬ 
cability of exemptions for certain retail 
or service establishments from the Act’s 
minimum wage or overtime pay provi¬ 
sions, or both, to employees of a leased 
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department would depend upon the char¬ 
acter of the establishment In which the 
leased department Is located. Other sec¬ 
tions of this subpart discuss the coverage 
of leased retail and service departments 
in more detail while Subpart D of this 
part explains how exemptions for certain 
retail and service establishments apply 
to leased department employees. 

§ 779.226 Exception for nn independ¬ 
ently owned retail or service estab¬ 
lishment under eertnin franchise and 
oilier arrangement*. 

While certain franchise and other ar¬ 
rangements may operate to bring the one 
to whom the franchise is granted into 
another enterprise 'see § 779.232), sec¬ 
tion 3(r) contains a specific exception 
for certain arrangements entered into by 
a retail or service establishment which 
is under independent ownership. The spe¬ 
cific exception in section 3(r) reads as 
follows: 

Provided, That, within the meaning of thU 
subsection. a retail or aenloe establishment 
which la under independent ownership shall 
not bo deemed to bo so operated or con¬ 
trolled as to be other than a separate and 
distinct enterprise by reason of any arrange¬ 
ment. which includes, but U not necessarily 
limited to. an agreement. 11) that It will seU. 
or sell only, certain good* apeclfted by a par¬ 
ticular manufacturer, distributor, or adver¬ 
tiser, (2) that it will Join with other such 
establishments In the sumo Industry for the 
purpose of collective purchasing, or (3) that 
It will have the exclusive right to sell the 
good* or use the brand name of a manu¬ 
facturer. distributor, or advertiser within a 
specified area, or by reason of the fact that 
it occupies premises leased to It by a person 
who also leases premises to other retail or 
service establishments. 

§ 779.227 Condition* which mu*l he met 
far exception. 

This exception, in accordance with its 
specific terms, will apply to exclude an 
establishment from enterprise coverage 
only if the following conditions are met: 

ia> The establishment must be a “re¬ 
tail or service establishment" as this term 
Is defined in section 13(a) (2) of the Act 
(See discussion of this term in 51 779.312 
and 779.313); and 

(b) The retail or service establishment 
must not be an “enterprise" which is 
large enough to come within the scope of 
section 3<s) of the Act: and 

(c) The retail or service establishment 
must be under independent ownership. 

8 779.228 Type* of arrangement* ton* 
template*! hy exception. 

If the retail or service establishment 
meets the requirements in paragraphs 
<a> through <c) of I 779.227. it may enter 
into the following arrangements without 
becoming a part of the larger enterprise, 
that Is, without losing its status as a 
"separate and distinct enterprise" to 
which section 3ts) would not otherwise 
apply: 

<a) Any arrangement, whether by 
agreement, franchise or otherwise, that 
it will sell, or sell only certain goods 
specified by a particular manufacturer, 
distributor, or advertiser. 

(b) Any such arrangement tliat It will 
have the exclusive right to sell the goods 


or use the brand name of a manufacturer 
distributor, or advertiser within a speci¬ 
fied area. 

(c) Any such arrangement by which 
it will Join with other similar retail or 
service establishments in the same in¬ 
dustry for the purpose of collective pur¬ 
chasing. Where an agreement for “col¬ 
lective purchasing" is involved, further 
requirements arc imposed, namely, that 
all of the other establishments joining in 
the agreement must be retail or service 
establishments under independent own¬ 
ership, and that all of the establishments 
Joining in the collective purchasing ar¬ 
rangement must be “in the same indus¬ 
try." This has reference to such arrange¬ 
ments by a group of grocery stores, or by 
some other trade group in the retail 
industry. 

<d> Any arrangement whereby the es¬ 
tablishments premises are leased from a 
person who also leases premises to other 
retail or service establishments. In con¬ 
nection with this rental arrangement, 
the Senate Report cite* as an example 
the retail establishment which rents its 
premises from a shopping center operator 
<S. Rept. 145. 87th Cong.. 1st Sess.. p 41). 
It is clear tliat this exception was not in¬ 
tended to apply to the usual leased de¬ 
partment in an establishment, which is 
specifically Included within the larger 
enterprise under the definition of sec¬ 
tion 3(r). (See discussion under 1 779- 
225.) 

§ 779.229 Other arrangement*. 

With respect to those arrangements 
specifically described in the proviso con¬ 
tained in the definition, an independently 
owned retail or service establishment will 
not be considered to be other than a sep¬ 
arate and distinct enterprise. If other 
arrangements the establishment makes 
do not have the effect of bringing the es¬ 
tablishment within a larger enterprise. 
Whether or not other arrangements have 
such an effect will necessarily depend 
upon all the facts. The Senate Report 
makes the following observations with 
respect to this: 

Thu* the mere fact that a group of Inde¬ 
pendently owned and operated store* join 
together to combine their purchasing activi¬ 
ties or to run combined advertising will not 
for these reason* mean that their activities 
are performed through unified operation or 
common control and they will not for these 
reasons be considered a part of the same "en¬ 
terprise." This Is also the case In food re¬ 
tailing because of the great extent to which 
local Independent food store operators have 
Joined together in many phases of tbelr busi¬ 
ness. While maintaining their stores a* inde¬ 
pendently owned units, they have affiliated 
together not Just for the purchasing of mer¬ 
chandise. but also for providing numerous 
other service* such as U) central warehous¬ 
ing: (2) advertising; (3) sales promotions; 
(4) managerial advice; <6) store engineering; 
(0) accounting systems; (7) cite locations; 
and (8) hospitallxation and life insurance 
protection (8. Rept. 145. 87th Cong.. 1st Peas . 
p. 42.) 

The report continues with the following 
observations: 

Whether ruch arrangement* bring the 
establishment within Uve franchisor's, les¬ 
sor**, or grantor** "enterprise" la a question 
to be determined on all the facts. The fact* 


may show that the arrangement* reserve the 
necessary right of control in the grantor or 
unify tho operations among the sepamte 
"franchised" establishments so as to create 
an economic unity of related activities for a 
common buslnea* purpose. In that case, the 
"franchised*' establishment will be considered 
a port of the some "enterprise." Poe example, 
whether a franchise, lease, or other contract, 
ual arrangement between a distributor and 
a retail dealer has the effect of bringing the 
dealer's establishments within the enterprise 
of the distributor will depend upon the terms 
of the agreement* and the related facts con¬ 
cerning the relationship between the parties. 

There may be a number of different types 
of arrangements established In such cues 
The key In each case may be found in the 
answer to the question, "Who receive* Us# 
profits, suffers the losses, sets the wages and 
working condition# of employees, or other¬ 
wise manages the business In those respecu 
which are the common attributes of an in¬ 
dependent businessman operating a business 
for profit?" 

For Instance, a bona fide Independent auto¬ 
mobile dealer will not be considered a part of 
tho enterprise of the automobile manufac¬ 
turer or of the distributor. Likewise. th« 
same result will also obtain with respect to 
the Independent components of s shopping 
center. 

In all of these cases if it is found on th« 
basis of all the facts and circumstance* tliat 
the arrangeniont* are to restrictive a» to 
products, prices, profits, or management *• 
to deny the "franchised" establishment the 
essential prerogatives of the ordinary inde¬ 
pendent businessman, the establishment, the 
dealer, or concessionaire will be considered 
an Integral part of the related activities of 
the enterprise which grants the franclit#*. 
right, or concession. (3. Rept 145,87th Can#- 
1st Sees., p. 42 ) 

Tims, there may be a number of different 
types of arrangements established In 
such cases, and the determination as to 
whether the arrangements create a larger 
“enterprise" will necessarily depend on 
all the facts. Some arrangements which 
do not create a larger enterprise ana 
some which do arc discussed in II 779.- 
230-779.235. 


$ 779.230 Franchise and other arrange 
merit*. 

(a> There are many different and com¬ 
plex arrangements by which business 
may join to perform their activities for 
a common purpose. A general discussion 
will be found In Part 776 of this chapter. 
The quotation in 5 779.229 from the Sen¬ 
ate Report shows that Congress recog¬ 
nized that some franchise, lease, or other 
arrangements have the effect of 
a larger enterprise and whether thtjr w 
or not depends on the facts. The fart* 
may show that the arrangements are & 
restrictive as to deprive the lndlndiui 
establishment of those prerogative 
which are the essential attributes of 
independent business. (Compare w irt • 
Lunsford. 404 P. 2d, 693 <CA 
establishment through such fusing 
ments may transfer sufficient ' ^- 
so that it becomes in effect a unit in 
unified chain operation In such 
the result of the arrangement will wr * 
create a larger enterprise compos 0 
the various segments, Including 
establishment w’hich relinquishts 
control. 

(b) The term “franchise" isnol^ 
ceptibie of precise definition. The e- 
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to which a businessman relinquishes the 
control of his business or the extent ti> 
which a franchise results in the per¬ 
formance of the activities through uni¬ 
fied operation or common control de¬ 
pends upon the terms of the contract 
and the other relationships between the 
parties. Ultimately the determination of 
the precise scope of such arrangements 
which result in creating larger enter¬ 
prises rests with the courts. 

$779,231 Franchiie arrangements 


failure depends. On the basis of these 
considerations, it is evident why the in¬ 
dependent automobile dealer was cited 
as nn example of the type of franchise 
which does not create a larger enterprise 
encompassing the dealer, the manu¬ 
facturer or the distributor. Similar facts 
will lead to the same conclusion in other 
such arrangements. 

§ 779.232 Franrhiw? or other arrange* 
iitrnt* hIuYIi create a larger enter¬ 
prise. 




*hich .Jo not create . larger (a) j n other iiutiiaeBSi franchise or- 

* n rpri * c ’ rangements do result in bringing a deal- 

(a) While it U clear that in every er's business into a larger enterprise with 
franchise a businessman surrenders the one granting the franchise. Where 
some rights, it equally is clear that every the franchise arrangement results in 
franchise does not create a larger erf- vesting control over the operations of 
terprise. In the ordinary case a francltise the dealer’s business in the one granting 
may involve no more than an agreement the franchise, the result is to place the 
to sell the particular product of the one dealer in a larger enterprise with the 
granting the franchise. It may also pro- one granting the franchise. Where there 
hibit the sale of a competing product, are multiple units to which such fran- 
Such arrangements, standing alone, do chises have been glinted, the several 
not deprive the individual businessman dealers are considered to be subject to 
of his “control” so as to bring him into the common control of the one granting 
a larger enterprise with the one grant- the franchise and all would be included 
tng the franchise. in the same larger enterprise. 

<b> The portion of the Senate Report (b> It is not possible to lay down spe- 
quoted in the l 779.229 cites a "bona fide cific rules to determine whether a fran- 
Independent automobile dealer” as an chise or other agreement is such that a 
example of such a franchise arrange- single enterprise results because all the 
ment. (It is recognized that salesmen, facts and circumstances must be exam- 
mechanics, and partsmen primarily en- ined in the light of the definition of the 
gftged in selling or servicing automobiles, term "enterprise" as discussed above in 
trucks, trailers, farm implements, or air- this subpart. However, the following cx- 
craft. employed by nonmanufacturing ample Illustrates a franchising company 
establishments primarily engaged In the and independently owned retail estab- 
business of selling such vehicles to ulti- lishraents which would constitute a single 
nme purchasers are specifically exempt enterprise: 

from the overtime pay provisions under (l) The franchisor had developed a 
13(b) (10) of the Act. Section system of retail food store operations, 
^'^i 7 “w dlscU5,3CS thc exemption pro- built up a large volume of buying power, 
vided by section 13(b) (10> and Its formulated rules and regulations for the 
tion wilcthcr or no * the es- successful operation of stores together 
laoiisnment meets the Act's definition constituting a system which for many 
or a retail or service establishment. The years proved in practice to be of com- 
automoblle dealer is used here only as an mercial value to the separate stores; and 
sample of the type of franchise arrange- (2) the franchisor desired to extend Its 
“tent which, within the Intent of the business through the operation of as- 
j-ongress does not result in creating a soclatcd franchise stores, by responsible 
larger enterprise.) The methods of op- persons in various localities to act as 
* tion of the independent automobile limited agents, and to be parts of the 
owner are widely known. While he op- system, to the end that the advantages 
eraios under a franchise to sell a partic- of and the profits from the business 
• make of automobile and also may could be enjoyed by those so associated as 
stoc * certain Parts and to well as by the franchisor; and (3) the 
pw service facilities, it is stores were operated under the franchise 

/w mat he retains the control of the as part of the general system and con- 
hla business in those re- nected with the home office of the fran- 
characterize an independent chlsor from which genera] administra- 
fQr Xn ^f n lf n L He determines the prices tive Jurisdiction was exercised over all 
seIls k* 8 merchandise, franchised stores, wherever located; and 
tnimi>f!L, Drtcc L* rc ^Bested by the (4) the stores operated under the fran- 
dpaiw n i' ™ wcU known that the chise agreement were always subject to 
! w *de discretion in this the general administrative Jurisdiction 
fiehtml Irce J > ^ fnntrol by the manu- 6f the franchisor and agreed to comply 
Utahn* r ,« or , distributor. Also the auto- with it: and (5) the stores operated under 
tf aler retalna c °ntroi with re- the franchise agreed to install applian- 
thc °* Ids business, ces. fixtures, signs, etc. according to plans 

bracticJ* of ^ employment and specifications provided by the fran- 

e operatl on of his various chisor and to purchase their merchan- 
The tvr^# his business policies, disc through live franchisor except to the 
E&fced ™dic&s in which he is en- extent that the latter may authorize local 
^cerci&A nfl* i _. wlde bvtitude for the purchase of certain items; and (6) the 
hous with CHOI Judgmcnt wid for deci- stores operated under the franchise 
of his lniportant aspects agreed to participate in special promo- 

mess upon w hich its success or lions, sales and advertising as directed by 


the franchisor, to attend meetings of 
franchise store operators and to pay a 
fee to the franchisor at the rate of one- 
half of 1 percent of total gross sales each 
month for the privileges to them and the 
advantages and profits derived from op¬ 
erating a local unit of the franchisor's 
system; and (7) the franchisor under 
the franchise agreement had the right to 
place on a prohibited list any merchan¬ 
dise which it considered undesirable for 
sale in a franchise store, and the stores 
operated pursuant to the franchise 
agreed to immediately discontinue sole 
of any such blacklisted merchandise. 

(c) It is clear from the facts and 
circumstances surrounding this fran¬ 
chise arrangement described in para¬ 
graph <b) of this section that the 
operators of the franchised establish¬ 
ments are denied the essential preroga¬ 
tives of tlie ordinary independent 
businessman because of restrictions os to 
products, prices, profits and manage¬ 
ment. The last paragraph of the 6enate 
Report quoted in g 779.229 makes clear 
that in such cases the franchised estab¬ 
lishment, dealer, or concessionaire will 
be considered an integral part of the 
related activities of the enterprise which 
grants the franchise. right, or 
concession. 

§ 779.233 Independent contractor* per¬ 
forming work “for" art enterprise. 

(a) The definition in section 3(r> 
specifically provides that the "enter¬ 
prise" shall not include "the related 
activities performed for such enterprise 
by an independent contractor." This ex¬ 
clusion will apply where the related 
activities arc performed "for" the enter¬ 
prise and if such activities are performed 
by "an independent contractor." This 
provision Is discussed generally in Port 
776 of this chapter. 

(b) The Senate Report In referring to 
this exception states as follows: 

It does not Include the related octivlttea 
performed for such an enterprise by an in¬ 
dependent contractor, such its an Independ¬ 
ent accounting Arm or sign service or 
advertising company. • • • (8. Rept, No. 
145, 87th Cong, let Bess., p. 40). 

The term "independent contractor" as 
used in section 3«r) has reference to an 
independent business which performs 
services for other businesses as an estab¬ 
lished part of its own business activities. 
The term "independent contractor" as 
used in 3(r) thus has reference to an 
independent business which is a separate 
"enterprise," and which deals in the 
ordinary course of Its own business 
operations, at arms length, with the 
enterprises for which it performs services. 

<c) There are many instances in In¬ 
dustry where one business performs ac¬ 
tivities for separate businesses without 
becoming a part of a larger enterprise. 
In addition to the examples cited in the 
Report they may include such services 
as repairs, window cleaning, transporta¬ 
tion, warehousing, collection services, 
and many others. The essential test In 
each case will be whether such services 
are performed "for** the enterprise by an 
Independent, separate enterprise, or 
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whether the related activities are per* 
formed for a common purpose through 
unified operation or common control. In 
the latter case the activities will be con¬ 
sidered performed ’‘by" the enterprise, 
rather than “for" the enterprise, and 
will be a port of the enterprise. The dis¬ 
tinction in the ordinary case will be 
readily apparent from the facts. In those 
coses where questions arise a determi¬ 
nation must be made on the basis of all 
the facts in the light of the statute and 
the legislative history. 

§ 779.231 E»uhU»)intrnt* vIiom* only 
regular employees are ili« owner or 
member* of liU immediate family. 

Section 3<s» provides that any “estab¬ 
lishment which has as its only regular 
employees the owner thereof or the 
parent, spouse, child, or other member 
of the immediate family of such owner" 
shall not be considered to be an “enter¬ 
prise" as described In section 3<r) or a 
part of any other enterprise. Further the 
sales of such establishment are not in¬ 
cluded for the purpose of determining 
the annual gross volume of sales of any 
enterprise for the purpose of section 3<s). 
The term “other member of the im¬ 
mediate family of such owner** Is con¬ 
sidered to include relationships such as 
brother, sister, grandchildren, grand¬ 
parents. and in-laws but not distant 
relatives from separate households. The 
1966 amendments extended the excep¬ 
tion to include family operated establish¬ 
ments which only employ persons other 
than members of the immediate family 
infrequently, irregularly, and sporadi¬ 
cally. (See general discussion in Part 776 
of this chapter.) 

§ 779.235 Other ‘•enterprise*/* 

No attempt has been made in the dis¬ 
cussion of the term “enterprise," to 
consider every possible situation which 
may, within the meaning of section 3<r) f 
constitute an “enterprise” under the 
Act. The discussion is designed to explain 
and illustrate the application of the 
term in some cases; in others, the dis¬ 
cussion may serve as a guide in applying 
the criteria of the definition to the par¬ 
ticular fact situation. A more complete 
discussion is contained in Part 776 of 
this chapter. 

Covered Enterprises 
§ 779.236 In general. 

Sections 779.201-779.235 discuss the 
various criteria for determining what 
business unit or units constitute an 
•’enterprise" within the meaning of the 
Act. Sections 779.237-779.245 discuss the 
criteria for determining what constitutes 
a "covered enterprise" under the Act 
with respect to the conditions for cover¬ 
age of those enterprises in which retail 
sale of goods or services are made. As 
explained in $5 779.2-779.4. previously 
covered employment in retail and service 
enterprises will be subject to different 
monetary standards than newly covered 
employment in such enterprises until 
February 1. 1971. For this reason the 
enterprise coverage provisions of both 
the prior and the amended Act are dls- 
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cussed in the following sections of this 
subpart 

§ 779.237 Eitlrrpri** rngagrd in com- 
merer or in ibe production of good* 
for commerce. 

Under section 3(s) the “enterprise" to 
be covered must be an “enterprise 
engaged in commerce or in the produc¬ 
tion of goods for commerce." This is 
defined in section 3(a) as follows: 

“Enterprise engaged in commerce or in the 
production of goods for commerce” means an 
enterprise which has employees engaged In 
commerce or In the production of goods for 
commerce, Including employees handling, 
selling or otherwise working on goods that 
have been moved in or produced for com¬ 
merce by any person • • •. 

In order for an enterprise to come within 
the coverage of the Act. it must, there¬ 
fore, be established that the enterprise 
has some employees who arc: 

<a) Engaged in commerce or in the 
production of goods for commerce, 
including 

(b) Employees handling, selling, or 
otherwise working on goods that have 
been moved in or produced for commerce 
by any person. 

The legislative history of the 1966 
amendments does not indicate a differ¬ 
ence between the meaning of the above 
wording and the wording used in the 
prior Act. i See $ 779.22.) For a complete 
discussion of the employees who come 
within the quoted language see 8ubpart 
B of the Interpretative Bulletin on gen¬ 
eral coverage, Part 776 of this chapter. 

§ 779.238 Engagement in described ar- 
tivitie* determined on annual ba*U. 

As set forth In the preceding section 
an enterprise to be a “covered enter¬ 
prise'* must have at least some employees 
engaged in certain described activities. 
This requirement will be determined on 
an annual basis in order to give full 
effect to the Intent of Congress. Thus. 
It is not necessary that the enterprise 
have two or more employees engaged In 
the named activities every week. An 
enterprise described in section 3(8) <1) 
or (5) of the prior Act or in section 3(s) 
(I) of the Act as it was amended in 
1966 will be considered to have employees 
engaged in commerce or in the produc¬ 
tion of goods for commerce, including 
the handling, selling or otherwise work¬ 
ing on goods that have been moved in 
or produced for commerce by any per¬ 
son. if during the annual period which 
it uses in calculating its annual sales for 
purposes of the other conditions of these 
sections, it regularly and recurrently has 
at least two or more employes engaged 
in such activities. On the other hand, it is 
plain that an enterprise that has em¬ 
ployees engaged in such activities only 
in isolated or sporadic occasions, will not 
meet this condition. 

§ 779.239 Meaning of “engaged In rom- 
tncree or in the prudtietion of good* 
for com merer/* 

The term “engaged in commerce or in 
the production of goods for commerce." 
as used in section 3(s> of the Act in refer¬ 


ence to employees who arc so engaged is 
the same as the term w’hich has been 
used in the Act for many years. The stat¬ 
utory definitions of these terms are set 
forth in $$ 779.12-779.16. The Interpre¬ 
tative bulletin on general coverage (Part 
776 of this chapter) contains the Divi¬ 
sions* interpretations as to which em¬ 
ployees are “engaged in commerce or in 
the production of goods for commerce “ 
These interpretations are equally appli¬ 
cable under section 3(8) in determining 
w'hich employees are “engaged in com¬ 
merce or In the production of goods for 
commerce" within the meaning of this 
section. A brief discussion of the guiding 
principles In determining which em¬ 
ployees of retail or service establishments 
are “engaged in commerce or In the pro¬ 
duction of goods for commerce’’ is set 
forth in Subpart B of this part. 

Employees Handling, Selling, or Other¬ 
wise Working on Goods That Have 

Been Moved in or Produced tor Com¬ 
merce by Any Person 

§ 779.210 Employee# “handling • ’ ' 
nr olliem/lw working on good*.” 

(a) “Goods" upon which the described 
activities arc performed . Employees will 
be considered to be handling, selling, or 
otherwise working on goods within the 
meaning of section 3(8) If they engage 
in the described activities on “goods" 
which "have been moved In or produced 
for commerce by any person.” They may 
be handling or working on such goods 
which the enterprise docs not sell. The 
term “goods** is defined in section 3(1' of 
the Act. The definition is explained in 
$ 779.107 and discussed comprehensively 
in Part 776 of this chapter. As defined in 
section 3(1) of the Act, the term includes 
any part or Ingredient of “goods” and, in 
general, includes “articles or subjects of 
commerce of any character.” Thus the 
term “goods," as used in section 3(s>, in¬ 
cludes all goods which have been moved 
In or produced for commerce, such as 
stock-in-trade, or raw materials that 
have been moved in or produced for 
commerce. 

(b) “Handling • • • or otherwise 

working on goods" The term "handling 
• • • or otherwise working on goods" 
used in section 3(8) is substantially the 
same as the term used since 1938 in sec¬ 
tion 3(J) of the Act. Both terms will 
therefore be considered to have essen¬ 
tially the same meaning. (See Part 776 of 
this chapter, the interpretative bulletin 
on the general coverage of the Act.) 
Thus, the activities encompassed in the 
term “handling or In any other manner 
working on goods” in section 3<s) arethe 
same as the activities, encompas^-d in 
the similar term in section 3(J>. by which 
goods are "produced" within the mean¬ 
ing of the Act. In general, the term 
“handling • • • or otherwise working 
on goods" includes employees who sort, 
screen, grade, store, pack, label, address, 
transport, deliver, print, type, or other¬ 
wise handle or work on the good* 
same will be true of employees wn 
handle or work on "any part or 
dlent of the goods’* referred to in the dis¬ 
cussion of the term “goods” in $ 779. hm. 
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An employee will be considered engaged 
in “handling • • • or otherwise work¬ 
ing on goods,” within the meaning of sec¬ 
tion 3<s), only if he performs the de¬ 
scribed activities on goods that ”have 
been moved in or produced for commerce 
by any person.” This requirement is dis¬ 
cussed in 55 779.242 and 779.243. 

§779.241 Selling. 

The statutory definition of the term 
“sale” or ‘‘sell” is quoted in $ 779.16. As 
long as the employee in any way partici¬ 
pates in the sole of the goods he will be 
considered to be '‘selling” the goods, 
whether he physically handles them or 
not. Thus, if the employee performs any 
work that, in a practical sense is an es¬ 
sential part of consummating the “sale” 
of the particular goods, he will be con¬ 
sidered to be "selling” the goods. “Sell¬ 
ing” goods, under section 3(s> has refer¬ 
ence only to goods which “have been 
moved in or produced for commerce by 
any person.” as discussed in 55 779.242 
and 779.243. 


§ 779.242 Good* ili.it “have been moved 
in H commerce* 


For the purpose of section 3(s), goods 
will be considered to "have been moved 
• • • In commerce" when they hove 
moved across Slate lines before they are 
handled, sold, or otherwise worked on 
by the employees. It is immaterial in such 
a case that the goods may have “come 
to rest” within the meaning of the term 
“in commerce” as interpreted in other 
respects, before they are handled, sold, 
or otherwise worked on by the employees 
to the enterprise. Such movement In 
commerce may take place before they 
have reached the enterprise, or within 
the enterprise, such as from a warehouse 
of the enterprise In one State to a retail 
store of the same enterprise located in 
another State. Thus, employees will be 
considered to be "handing, selling, or 
otherwise working on goods that have 
oeen moved In • * • commerce” where 
they are engaged in the described activi¬ 
ties on “goods” that have moved across 
State lines at any time in the course of 
business, such os from the manufacturer 
to the distributor, or to the “enterprise.” 
or from one establishment to another 
aithln the "enterprise.” See the general 
mscus s^on in Part 776 of this chapter. 

$ * ^.213 Good* tli.it havr been “|m>- 
tfurrd for commerce by nm prison." 


An employee will be considered to 
nsndling, selling, or otherwise work! 
on goods that have been "produced : 
m^ m , crc * ** an >' Person” within t 
meaning of section 3(s). if he is perfon 
2* ™ described activities with rcsp< 
goods w’hich have been “produced i 
commerce- within the meaning of t 
£2/"* t?*® “Produced” is defined 
abv f of ***** Act as explain 
undert^ , a ^ll-establishcd nieanl 
Pzrt ?*?!£** ,RW * <Sce 5 779.104 a 
luJ ZIL°f chapter.) The word 
the contoxt the phn 
anynerwm" * produced for commerce 
ml!* ln 8001100 3<s> has the sai 
J*.** 0 * ** ,n 3<i) ‘ Therefore. wh< 
s aro considered "produced for cot 


merce” within the meaning of section 
3<J> of the Act they also will be con¬ 
sidered "produced for commerce” within 
the meaning of section 3<s). A discus¬ 
sion of when goods are produced for 
commerce within the meaning of sec¬ 
tion 3(J) is contained in 5 779.108. Of 
course, within the meaning of section 
3(8). the goods will be considered "pro¬ 
duced for commerce” when they are so 
produced "by any person." 

Covered Retail Enterprise 

§ 779.211 * % Cx»%crcd enterprsoea* 4 of in- 
IrrrM lo rrtuilm of k«nmU or *er% ire*. 

Retailers of goods or services are pri¬ 
marily concerned with the enterprises 
described in sections 3<s) < 1 > and 3(6) (5) 
of the prior Act and section 3(8X1) of 
the Act as amended in 1966. Although 
section 3(sXl) of the prior Act (under 
the 1961 amendments) had exclusive ap¬ 
plication to the retail and service in¬ 
dustry, section 3<s)<l> of the Act as 
Amended In 1966 may apply to any en¬ 
terprise. Tills part is concerned only with 
retail or service establishments and en¬ 
terprises. Enterprises described in clauses 
(2). (3), and (4) of section 3(s> are dis¬ 
cussed herein only with respect to the 
application to them of provisions relating 
to retail or service establishments. Cover¬ 
age of such enterprises and the applica¬ 
tion of section 3<sHl> of the amended 
Act to enterprises generally are discussed 
In Part 776 of this chapter. The statutory 
definitions of enterprises of interest to 
retailers under the prior Act and the Act 
as amended in 1966 are quoted in 5 779.22. 

§ 779.2IS Condition* for nncnipt' of 
retail or %mirr enterprise*. 

(a) Retail or service enterprises may 
be covered under section 3<s)(l) of the 
prior Act or section 3(8) (I) of the 
amended Act although the latter is not 
limited to retail or service enterprises. 
A retail or service enterprise will be a 
covered enterprise under section 3(s> (1) 
of the amended Act if both the following 
conditions are met: 

(1) The enterprise is “an enterprise 
engaged in commerce or in the produc¬ 
tion of goods for commerce.” This re¬ 
quirement, which is discussed in 55 779.- 
237-779.243. applies to all covered enter¬ 
prises under the provisions of both the 
prior and the amended Act; and, 

(2) During the period February 1, 
1967. through January 31, 1969. the 
enterprise lias an annual gross volume 
of sales made or business done, exclusive 
of excise taxes at the retail level which 
are separately stated, of at least $500,000; 
or on and after February 1, 1969, the 
enterprise has an annual gross volume 
of sales made or business done of at least 
$250,000. exclusive of excise taxes at the 
retail level which are separately stated. 

(b) A retail or service enterprise will 
be covered under section 3(s)(i> of the 
Act prior to the amendments if all four 
of the following conditions are met: 

(1) The enterprise is "an enterprise 
engaged In commerce or in the produc¬ 
tion of goods for commerce” as explained 
above in paragraph (a)(1) of this sec¬ 
tion and. 


(2) The enterprise lias one or more 
"retail or service establishments” (the 
statutory definition of the term "retail or 
service establishment” is contained in 
5 779.24 and discussed in Subpart D of 
this part) and. 

(3) The enterprise lias an annual 
gross volume of sales of $1 million or 
more, exclusive of excise taxes at the 
retail level which are separately stated 
and. 

<4) The enterprise "purchases or re¬ 
ceives goods for resale that move or have 
moved across State lines (not in deliv¬ 
eries from the reselling establishment) 
which amount in total annual volume to 
$250,000 or more." (This requirement is 
discussed in 55 779.246-779.253.) 

(c) 55 779.258-779.260 discuss the 
meaning of "annual gross volume of 
sales made or business done” and 
55 779.261-779.264 discuss what excise 
taxes may be excluded from the amiual 
gross volume. 55 779.265-779.269 discuss 
the method of computing the annual 
gross volume where it is necessary to 
determine monetary' obligations to em¬ 
ployees under the Act. 

Interstate Inflow Test Under Prior 
Act 

§ 779.246 Inflow lew! under *criion 
3(•)(!) of the Art prior lo 1966 
amendment*. 

To come within the scope of section 
3<sHl • of the prior Act. the enterprise, 
in addition to the other conditions, must 
purchase or receive goods for resale that 
move or have moved across State lines 
(not in deliveries from the reselling es¬ 
tablishment) which amount in total an¬ 
nual volume to $250,000 or more. To meet 
this condition, it must be shown that 
(a) the enterprise purchases or receives 
goods for resale (5 779.248), <b) that 
such goods move or have moved across 
State lines (5 779.249), and (c) that 
such purchases and receipts amount in 
total annual volume to $250,000 or more 
(5 779.253). Enterprises which do not 
meet this test may be covered under sec¬ 
tion 3<s)(l> of the present Act. which 
contains no interstate inflow require¬ 
ment. 

§ 779.217 ‘'Good** 1 dr lined. 

The term "goods" as used in section 
3(s> of the prior and amended Act is 
defined in section 3(i> of the Act. The 
statutory definition is quoted in 5 779.14. 
and is discussed in derail in Part 776 of 
this chapter. 

§ 779.218 Purrhtnf or reerhr “good* 
for rrwilf.” 

(a) Goods will be considered pur¬ 
chased or received "for resale" for pur¬ 
poses of the inflow test contained in sec¬ 
tion 3(s) (1) of the prior Act if they aro 
purchased or received with the intention 
of being resold. This includes goods, such 
as stock in trade w’hich is purchased or 
received by the enterprise for resale in* 
the ordinary course of business. It does 
not Include machinery, equipment, sup¬ 
plies, and other goods which the enter¬ 
prise purchases to use in conducting its 
business. This Is true even if such capital 
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goods or other equipment, which the 
enterprise originally purchased for use 
In conducting Its business, are at some 
later date actually resold. The distinc¬ 
tion is to be found in whether the goods 
are purchased or received by the enter¬ 
prise with the intention of reselling them 
In the same form or after further proc¬ 
essing or manufacturing, or whether 
they are purchased with the intent of 
being consumed or used by the enter¬ 
prise itself in the performance of its 
activities. 

(b) Goods, such as raw materials or 
ingredients, are considered purchased or 
received by the enterprise “for resale,” 
even if such goods arc purchased or re¬ 
ceived for the purpose of being processed 
or used as parts or ingredients in the 
manufacture of other goods w*hlch the 
enterprise intends to sell. For example, 
where the enterprise purchases flour for 
use in baking bread or pastries for sale, 
the goods will be considered to have been 
purchased “for resale.” It is immaterial 
whether the goods will be resold by the 
enterprise at retail or at wholesale. 

§ 779.219 Good* whlrlt move or have 
moved arrow Stair line*. 

In order to be included in the annual 
dollar volume for purposes of this test, 
the goods which the enterprise purchases 
or receives for resale must be goods that 
“move or have moved across the State 
lines.” Goods which have not moved 
across State lines before they are resold 
by the enterprise will not be included. 
The movement to which the phrase 
“move or have moved” lias reference is 
that movement which the goods follow 
in their Journey to the enterprise or 
within the enterprise to the establish¬ 
ment which sells the goods. Thus, if 
goods have moved across State lines at 
some stage in the flow of trade before 
they are actually sold by the enterprise, 
they will be considered to have moved 
across State lines. It is not material that 
the goods may have “come to rest” at 
some time before they arc purchased or 
received and sold by the enterprise; nor 
is it material that some time may have 
elapsed between the time the goods have 
moved across State lines and the time 
they are purchased or received and sold 
by the enterprise. It is sufficient if at 
any time such goods have moved across 
State lines in the ordinary course of 
trade before resale by the enterprise. 
Much of the goods purchased by retailers 
are procured from a local intrastate sup¬ 
plier. In many instances these goods may 
have been stored at the supplier’s estab¬ 
lishment for some time. However, as long 
as the particular goods purchased have 
moved across State lines at some stage 
in the flow of trade to the retailer, they 
would have to be included in determining 
whether or not the enterprise has pur¬ 
chased or received for resale such out- 
of-State goods amounting to $250,000. 

§ 779.250 Good* thnt Imvc not fort their 
oul-of-Stnlc identity. 

Goods which arc purchased or re¬ 
ceived by the enterprise from within the 
State will be considered goods which 
“have moved across State lines” If they 
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have previously been moved across State 
lines and have not lost their Identity as 
out-of-Statc goods before they are pur¬ 
chased or received by the enterprise. 
Also goods which have been assembled 
within the State after they were moved 
across State lines but before they ore 
purchased or received by the enterprise 
will still he regarded as goods which 
“have moved across State lines.” Such 
goods are still Identifiable as goods 
brought into the State. Tills is also true 
in certain cases where goods are proc¬ 
essed to some extent without losing their 
identity as out-of-Statc goods. For ex¬ 
ample, out-of-State furniture or tele¬ 
vision sets which are put together within 
the State, or milk from outside the State 
which is pasteurized and bottled within 
the State, before being purchased or re¬ 
ceived by the enterprise, are goods w’hlch 
“have moved across State lines.” They 
have already moved across State lines 
and they retain their out-of-State iden¬ 
tity. despite the assembly or processing 
within the State. 

§ 779*251 Good* that havr lo»t their nut- 
of-Slnlr identity* 

fa) Goods which are purchased or re¬ 
ceived by the enterprise within the State 
will not be considered goods which have 
“moved across State lines” if the goods, 
although they came from outside the 
State, had been processed or manufac¬ 
tured so as to have lost their identity as 
out-of-State goods before they are pur¬ 
chased or received by the enterprise. This 
assumes, of course, that the goods so 
manufactured or processed do not move 
across State line*; before they are sold by 
the enterprise. Thus where an enterprise 
buys bread baked within the State w hich 
does not move across State lines before it 
is resold by the enterprise, the bread is 
not “goods which have moved across 
State lines” even if the flour and other 
ingredients came from outside the State. 
The same conclusion will follow, under 
the same circumstances, where clothing 
is manufactured from out-of-State 
fabrics. 

(b) In those cases where goods are 
composed in part of goods which have, 
and in part of goods which have not, 
moved across State lines, the entire prod¬ 
uct will be considered as goods which 
have moved across State lines, If. as a 
practical matter, it substantially consists 
of goods which arc identifiable as out-of- 
State goods. Whether goods have been 
so changed as to have lost their out-of- 
Statc identity is a question which will 
depend upon all the facts in a particular 
case. 

§ 779.252 Not in deliveries from ihe 
rebelling establishment. 

Goods w'hich move across State lines 
only in the course of deliveries from the 
reselling establishment of the enterprise 
are not included as goods which “move or 
have moved across State lines.” Thus, 
goods delivered by the enterprise to its 
customers outside of the State are not, 
for that reason, considered goods which 
"move or have moved across State lines." 
The purpose of the provision excepting 
“deliveries from the reselling establish¬ 


ment” Is to limit the test to goods which 
flow into the enterprise and to exclude 
those goods which only cross State lines 
when they flow out of the enterprise as 
an incident of the sale of such goods by 
the enterprise. In other words, this Is an 
Inflow test and not an outflow test. 

§ 779.253 What U included in comput¬ 
ing I ho total annual inflow volume. 

The goods which the establishment 
purchases or receives for resale that move 
or have moved across State lines must 
“amount In total annual volume to $250,- 
000 or more." It will be noted thnt taxes 
are not excluded in measuring this an¬ 
nual dollar volume. Thus, the total cost 
to the enterprise of such goods will be in¬ 
cluded In calculating the $250,000 This 
will include all taxes and other charges 
which the enterprise must pay for such 
goods. Generally, all charges will be in¬ 
cluded In the Invoice of the goods. But 
whether included In the Invoice or not. 
the total amount which the enterprise is 
required to pay for such goods, including 
charges for transportation, insurance, 
delivery, storage end nny other will be 
included in computing the $250,000. The 
dollar volume of the goods purchased or 
received by the enterprise is the “annual” 
volume. The method of calculating the 
annual dollar volume Is explained in 
8 779.266. 

The Gasoline Service Establish mutt 
Enterprise 

§ 779.251 Summary of covcrne** ami 
exemption* prior to and following 
the 1966 amendment** 

The ordinary gasoline service estab¬ 
lishment is a covered enterprise under 
the Act if it has an annual gross volume 
of sales mode or business done of not less 
than $250,000 a year, exclusive of excise 
taxes at the retail level which arc sep¬ 
arately stated, and meets the other tests 
of section 3<sH5) of the prior Act and 
section 3(B)(1) of the amended Act Be¬ 
ginning February 1, 1969, enterprise cov¬ 
erage extends to any gasoline service es¬ 
tablishment in an enterprise which has 
an annual gross volume In such amount, 
even if the establishment's annual gross 
volume is less. Hcrwever, a gasoline service 
establishment with gross sales of less 
than $250,000. exclusive of excise taxes 
at the retail level which are separately 
stated, may qualify for the minimum 
wage and overtime pay exemption pro¬ 
vided in section 13(a)(2) of the Act if it 
meets the requirements of that section. 
Section 779.313 summarizes the require¬ 
ments. An overtime pay exemption, 
which was repealed by the 1966 amend¬ 
ments. existed until February 1, 1967. for 
employees of ordinary gasoline service 
establishments under the prior Act. Thtw. 
nonexempt employees of a covered gaso¬ 
line service establishment enterprise arc 
subject to the minimum wage standards 
for previously covered employment and 
the overtime pay requirements for newly 
covered employment as listed below: 

Jiflnimum tcage — Beginning 

$1.40 an hour- February 1. 1967 

$1 60 on hour__- February 1, 1968 «na 

thereafter 
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Overtime pay after— 

44 bourn In a workweek—February 1. 19Q7. 
42 bourn In a workweek—February 1. 1968. 
40 hour* In a workweek—February I. 1969 
and thereafter. 


The particular considerations affecting 
coverage and exemptions are discussed in 
subsequent sections. The statutory lan¬ 
guage contained in section 3(s) (5) of the 
prior Act and 3(s)(l) of the amended 
Act may be found in $ 779.22. 

§ 779.255 Meaning of “gasoline service 
establishment 


ta> A gasoline service station or estab¬ 
lishment is one which is typically a phys¬ 
ically separate place of bastness engaged 
primarily ('‘primarily meaning 50 per¬ 
cent or more) in selling gasoline and 
lubricating oils to the general public at 
the station or establishment. It may also 
sell other merchandise or perform minor 
repair work as an incidental part of the 
business. (See S. Rcpt. 145. 87th Cong., 
first session, p. 32.) No difference in ap¬ 
plication of the terms "gasoline service 
establishment" and "gasoline service sta¬ 
tion" was intended by Congress (Sec 
Senate Report cited above) and both 
carry the same meaning. 

(b) Under section 3(s) (5) of the prior 
Act and until February 1. 1969, under 
section 3(s) (1) of the amended Act. the 
covered enterprise is always a single es¬ 
tablishment—a gasoline service estab¬ 
lishment. even though such establish¬ 
ment may be a part of some larger en¬ 
terprise for purposes of other provisions 
of the "enterprise" coverage of the new 
amendments. As noted above this term 
refers to what is commonly known as a 
gasoline service station, a separate "es¬ 
tablishment." What constitutes a sep¬ 
arate establishment is discussed in 
85 779303-779.306. While receipts from 
incidental sales and services are included 
and counted in determining the estab¬ 
lishment's annual grass volume of sales 
for purposes of enterprise coverage, the 
establishment's primary source of re¬ 
ceipts must be from the sale of gasoline 
and lubricating oils. (8ec Senate Report 
cited above.) An establishment which 
derives the greater part of its income 
from the sales of goods other than gaso¬ 
line or lubricating oils will not be con¬ 
sidered a "gasoline service establish¬ 
ment." The mere fact that an establish¬ 
ment has a gasoline pump as an inci¬ 
dental part of other business activities 
in which it is principally engaged does 
not constitute it "a gasoline service es¬ 
tablishment" within the meaning and for 
the purposes of these sections. 

8 <79.256 Condition* for enterprise cov. 

• rage of ipnolinr »fnicf ratabliNh- 
menu. 


ja> The requirement that the enter¬ 
prise must be "an enterprise engaged in 
commerce or in tlie production of goods 
tor commerce" Is discussed in 95 779.237- 
779.243. Those sections explain which 
employees are engaged in commerce or 
2 Jhe production of goods for commerce, 
including employees handling, selling, or 
otherwise working on goods that have 
poen moved in or produced for commerce 
} y any person. In connection with the 


discussion in those sections as It con¬ 
cerns employes of gasoline service estab¬ 
lishments. it should be noted that as a 
general rule such employees normally 
arc "engaged in commerce or in the pro¬ 
duction of goods for commerce" within 
the meaning of tlie Act. For example, 
gasoline filling station employees servic¬ 
ing motor vehicles used in interstate 
transportation or in the production of 
goods for commerce have always been 
regarded as being "engaged in commerce 
or in the production of goods for com¬ 
merce" within the meaning of the Act. 
Such employees will also be considered 
as engaged in handling, selling or other¬ 
wise working on goods that have been 
moved in or produced for commerce by 
any person, if the gasoline or lubricat¬ 
ing oils or the other goods with respect 
to which they perform the described 
activities have come from outside the 
State in which the establishment is 
located. 

(b) For periods before February 1. 
1969. a gasoline service establishment 
was within the scope of the enterprise 
coverage provisions of the Act only if its 
annual gross volume of sales was not less 
than $250,000. exclusive of excise taxes 
at the retail level which are separately 
stated. Until such date, a gasoline service 
establlslunent which did not have such 
an annual gross volume of sales was not 
a covered enterprise, and enterprise cov¬ 
erage did not extend to it by virtue of 
the fact that it is an establishment of 
an enterprise which meets coverage tests 
of section 3(s). In determining whether 
the establishment has the requisite 
annual gross volume of sales the receipts 
from all sales of the establishment are 
included without limitation to the 
receipts from sales of gasoline and lubri¬ 
cating oil. In computing the annual gross 
volume of sales the gross receipts from 
all types of sales during a 12-month 
period are included. These gross receipts 
are measured by the price paid by the 
purchaser of the goods or services sold 
by the establishment (Sen. Rept. 1487. 
89th Cong, second session p. 7). Thus, 
where the establlslunent sells gasoline 
for an oil company on commission, 
annual gross volume is based on the re¬ 
tail sale price and not on the smaller 
amount retained or received as commis¬ 
sions. A further discussion of what sales 
are included in the annual gross volume 
is contained in 51779.258-779.260. 

(c> In computing the annual gross 
volume of sales, excise taxes at the retail 
level which are separately stated are not 
counted. A discussion of the excise taxes 
which may be excluded under this pro¬ 
vision is contained in 55 779.261-779.264. 
Whether the particular taxes are "excise 
taxes at the retail level" depends upon 
the facts in each case. If the taxes are 
"excise taxes at the retail level" they 
will be excludable only if they are "sepa¬ 
rately stated." Where a gasoline station 
posts a sign on or alongside the gasoline 
pumps indicating that a certain amount 
per gallon is for a specific excise tax, this 
will meet the requirement of being 
"separately stated *. The method of cal¬ 
culating annual gross volume of sales is 


explained in greater detail in 55 779.265- 
779.269. 

§ 779.257 Exemption applicable to ga+o- 
linc «*nirr cMahlidiinent* under the 
prior art. 

Section 13(b)(8» of the prior Act 
(before the 1966 amendments) con¬ 
tained an exemption from the overtime 
pay requirements for "any employee of 
a gasoline service station". This exemp¬ 
tion was applicable prior to February 1. 
1967. without regard to the annual gross 
volume of sales of the gasoline service 
station by which the employee was em¬ 
ployed. The removal of this exemption 
by the 1966 amendments brought non- 
exempt employees of covered gasoline 
service stations within the purview of 
the overtime requirements of the Act for 
the first time. 

Annual Gross Volume of Sales 
Made or Business Done 

8 779.258 Sfllw made or bu*ine*« done. 

The Senate Report on the 1966 
amendments reaffirmed the intent to 
measure the "dollar volume of sales or 
business" including "the gross receipts 
or gross business" to determine whether 
an enterprise is covered. This concept 
was first expressed in the Senate Report 
on the 1961 amendments (S. Rept. No. 
145. 87th Congress, first session, p. 38). 
The phrase "business done" added by 
the 1966 amendments to section 3(s) 
merely reflects with more clarity the 
economic test of business size expressed 
in the prior Act in terms of "annual gross 
volume of sales'* and conforms the 
language of the Act with the Congres¬ 
sional view expressed in the legislative 
history of the 1961 amendments. Thus, 
the annual gross volume of an enterprise 
must include any business activity In 
which it engages which can be measured 
on a dollar basis irrespective of whether 
the enterprise is tested under the prior 
or amended Act. The Senate Report on 
the 1966 amendments states: 

The intent to measure the "dollar volume 
of aalea or business" including the "gross 
receipts or gross business" In determining 
coverage of such an enterprise was expressed 
In the Senate report above cited at page 38. 
The Addition of the term "business done" to 
the statutory language should make this in¬ 
tent abundantly plain for the future and re¬ 
move any possible reason for misapprehen¬ 
sion. The annual gross volume of sales mode 
or business done by an enterprise, within 
the meaning of section 3(a), will thus con¬ 
tinue to include both the gross dollar volume 
of the sales (as defined In sec. 3(k)) which 
it makes, as measured by the price paid by 
the purchaser for the property or service sold 
to him (exclusive of any excUe taxes at the 
retail level which are separately stated), and 
the gross dollar volume of any other business 
activity In which the enterprise engages 
which can be similarly measured on a dollar 
basis. This would Include, for example, such 
activity by an enterprise ax making loans or 
renting or leasing property of any kind (8. 
Kept. No. 1487. 89th Congress, second session, 
PP. 7-8 ) 

§ 779.239 Wlmt U included in annual 

grow volume. 

(a) The annual gross volume of sales 
made or business done of an enterprise 
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consists of its gross receipts from all 
types of sales made And business done 
during a 12-month period. The gross 
volume of sales made or business done 
means the gross dollar volume < not 
limited to income) derived from ail sales 
and business transactions including, tor 
example, gross receipts from service, 
credit, or other similar charges. Credits 
for goods returned or exchanged and 
rebates and discounts, and the like, are 
not ordinarily included in the annual 
gross volume of sales or business. The 
gross volume of sales or business includes 
the receipts from sales made or business 
done by the retail or service establish-^ 
menu of the enterprise as well as the 
sales made or business done by any 
other establishments of the enterprise, 
exclusive of the internal transactions 
between them. Gross volume Is measured 
by the price paid by the purchaser for 
the property or service sold to him. as 
stated In the Senate Committee Report 
(5 779.258). It is not measured by profit 
on goods sold or commissions on sales 
made for others. The dollar value of sales 
or business of the entire enterprise in all 
establishments is added together to de¬ 
termine whether the applicable dollar 
test is met. The fact that one or more of 
the retail or service establishments of 
the enterprise may have less than 
$250,000 In annual dollar volume and 
may meet the other requirements for 
exemption from the pay provisions of 
the Act under section 13(a) (2). does not 
exclude the dollar volume of sales or 
business of that establishment from the 
annual gross volume of the enterprise. 
However, the dollar volume of an estab¬ 
lishment derived from transactions with 
other establishments in the same enter¬ 
prise does not ordinarily constitute part 
of the annual gross volume of the enter¬ 
prise as a whole. The computation of the 
annual gross volume of sales or business 
of the enterprise is made "exclusive of 
excise taxes at the retail level which ore 
separately stated*'. The taxes which may 
be excluded are discussed in 5 5 779.261- 
779.264. The methods of calculating the 
annual gross volume of sales of an enter¬ 
prise arc set forth in 55 779.265-779 269. 

<b) In the ordinary case the functions 
of a leased department are controlled or 
unified in such a way that it is included 
in the establishment and therefore in 
the enterprise in which it is located, as 
discussed in 5 779.225. The applicability 
of enterprise ©overage and certain ex¬ 
emptions to such a loosed deportment 
depends upon the enterprise coverage 
and the exemption status of the estab¬ 
lishment in which the leased department 
is located. The annual gross volume of 
such a leased department is included in 
the annual gross volume of the establish¬ 
ment in which it is located as well as in 
the annual gross volume of the enter¬ 
prise of which such establishment is a 
part. 

(c) Likewise, where franchise or other 
arrangements result in the creation of a 
larger enterprise by means of operational 
restrictions so that the establishment, 
dealer, or concessionaire is an integral 
part of the related activities of I he enter¬ 
prise which grants the franchise, right. 


or concession, as discussed in 55 779.229 
and 779.232, it will follow’ that the annual 
gross volume of sales made or business 
done of such an enterprise includes the 
dollar volume of sales or business of 
each related establishment, dealer, or 
concessionaire. 

§ 779260 Trade-in allowance*. 

Where merchandise Is taken in trade 
when a sale is made, the annual gross 
volume of sales or business will Include 
the gross amount of the sale before de¬ 
duction of the allowance on such trade- 
in merchandise. This Is so even though 
an overallowahce or excessive value is 
allowed on the trade-in merchandise. In 
turn, when the trade-in merchandise 
Is sold the amount of the sal© will be 
included In the annual gross volume. 

Excisx Taxes 

§ 779.261 Statutory provision. 

Sections 3(s)(l) and 13(a)(2) of the 
amended Act as well as sections 3<s) (1), 
3*s> (2), 3(s) (5), and 13(a) (2) (iv> of the 
prior Act provide for the exclusion of 
"excise taxes at the retail level which are 
separately stated" in computing the 
gross annual volume of sales or busi¬ 
ness or the annual dollar volume of sales 
for purposes of certain of the provisions 
contained in those sections. The Senate 
Committee report states as follows with 
respect to this provision: 

• • • In determining whether the enter¬ 
prise or establishment, as the esse may be. 
has the requisite annual dollar volume of 
sales, excise taxes win not be counted U they 
are taxes that ore collected at the retail level 
and are separately Identified In the price 
charged the customer for the goods or serv¬ 
ices at the time of the sale. Excise taxes 
which are levied at the manufacturers, 
wholesaler's, or other distributive level will 
not be excluded In calculating the dollar 
volume of sales nor will excise taxes be ex¬ 
cluded In coses where the customer is charged 
a single price for the merchandise or serv¬ 
ices and the taxes ore not separately Iden¬ 
tified when the sale Is made. (8. Rept . 145, 
87th Cong., first session, p. 38.) 

In applying the above rules to determine 
annual gross volume of sales or business 
under section 3(8) or annual dollar vol¬ 
ume of sales for purposes of the $250,000 
test under section 13(a)(2). excise taxes 
which (a> arc levied at the retail level 
and (b) are separately stated and Identi¬ 
fied in the cliarge to the customer at the 
time of sale need not be included in the 
calculation of the gross or dollar volume 
of sales. Excise taxes w’hlch are levied at 
the manufacturer's, wholesaler's or other 
distributive level will not. ordinarily, be 
excluded in calculating the volume of 
sales, nor will excise taxes, even if levied 
at the retail level, be excluded in cases 
where the customer is charged a single 
price for the merchandise or services and 
the taxes arc not separately identified 
when the sale Is made. Excise taxes will 
be excludable whether they are levied by 
the Federal. State, or local government 
provided that the tax is "levied at the 
retail level" and "separately stated". 

§ 779.262 Excise luxe** at the retail ItvtL 
(a) Federal excise taxes are imposed 
at the retail level on highway vehicle 


fuels other than gasoline under the pro¬ 
visions of 26 U.S.C. 4041. Such excise 
taxes are levied at the retail level on any 
liquid fuel sold for use. or used in a 
diesel-powered highway vehicle. A simi¬ 
lar tax is Imposed on the sale of such 
special motor fuels as benzene and lique¬ 
fied petroleum gas when used as a motor 
fuel. To the extent that these taxes are 
separately stated to the customer, they 
may be excluded from gross volume of 
sales. The extent to which State taxes 
are levied at the retail level, and thus 
excludable when seperately stated, de¬ 
pends, of course, upon the law of tl* 
State concerned. However, as a general 
rule, 8tate, county, and municipal nalos 
taxes are levied at the retail level, and 
to the extent that they Are separately 
stated, may he excluded. All State excise 
taxes on gasoline are. for purposes of 
section 3<a), taxes levied at the retail 
level, which. II separately stated, may 
be excluded. 

<b) The circumstances surrounding 
the levying and collection of the Federal 
excise taxes on gasoline, tires, and Inner 
tubes reflect that, although they are 
listed under the title of "Manufacturers 
Excise Taxes," thev are. in practical op¬ 
eration. taxes "at the retail level." Fed¬ 
eral excise taxes on gasoline, tires, and 
inner tubes, when "separately stAted." 
may therefore be excluded in computing 
the annual gross volume of an enterprise 
for the purpose of determining coverage 
under section 3(s) (D of the Act and .sec¬ 
tion 13(a)(2) for purposes of applying 
the $250,000 test for determining the re¬ 
tail and service establishment exemption 
of an establishment in a covered 
enterprise. 

§ 779.263 Excise taxes not ut the retail 
level* 

There are also a wide variety of taxes 
levied at the manufacturer’s or distribu¬ 
tor's level and not at the retail level It 
should be noted, however, that the cir¬ 
cumstances surrounding the levying and 
collection of taxes must be carefully con¬ 
sidered. The facts concerning the levying 
and collection of Federal excise t axe* on 
alcoholic beverages and tobacco reflect 
that such taxes are upon the manufac¬ 
ture of these products and that they are 
neither levied nor collected at the retail 
level and thus are not excludable. How¬ 
ever, In some cases the circunvstance* 
may reflect that despite the fact that 
such taxes may be levied upon the manu¬ 
facturer or distributor, nevertheless they 
may be. in practical operation, taxes at 
the retail level and may be so regarded 
for the purpose of this provision. 

§ 779.261 ExrUc t**c» separately *tateA 

A tax is separately stated where it 
clearly appears that it has been added to 
the sales price as a separate, identifiable 
amount, even though there was no in¬ 
voice or sales slip. In the absence of a 
sales slip or invoice, the amount oi the 
tax may either be separately stated orally 
at the time of sale, or visually by means 
of a poster or other sign reasonably de¬ 
signed to inform the purchaser that tne 
amount of the tax. either as a 
sum per unit or measured by the gross 


FEDERAL REGISTER, VOL 35, NO. 69—THURSOAY, AFtll 9, 1970 






RULES AND REGULATIONS 


5877 


amount of the sale, or as a percentage of 
the price, is included in the sales price. 
A sign on a gasoline pump indicating In 
cents per gallon the amount of State and 
Federal highway fuel exciae taxes Is an 
example of “separately stated'* taxes. 

Computing tux Annual Volume 

$ 779*265 Hn«i» for making romputn- 
tkmu. 

The annual gross dollar volume of sales 
made or business done of an enterprise 
or establishment consists of the gross re¬ 
ceipts from all of its sales or its volume 
of business done during a 12-month 
period. Where a computation of the an¬ 
nual gross volume is necessary to deter¬ 
mine monetary obligations to employees 
under the Act whether in an enterprise 
which has one or more retail or sendee 
establishments, or in any establishment 
in such enterprise, or in any gasotine 
sendee establishment, it must be based 
on the most recent prior experience 
which it is practicable to use. This was 
recognized in the Congress when the 
legislation was under consideration. <S, 
Kept. No. 145. 87th Cong., first session, 
p. 38 discusses in detail the calculation 
of the annual gross volume.) When gross 
receipts of an enterprise show that the 
Annual dollar volume of sales made or 
business done meets the statutory tests 
for coverage and nonexemptlon. the em¬ 
ployer must comply with the Act s mone¬ 
tary provisions from that time on or 
until such time as the tests are not met. 
(See f 779.266.) 

§ 779*266 Method* of computing annual 
xitunir of Male* or buMiu»*%. 

<h) No computations of annual gross 
dollar volume are necessary to determine 
coverage or exemption in those enter¬ 
prises in which the gross receipts regu¬ 
larly derived each year from the business 
are known by the employers to be sub¬ 
stantially in excess or substantially un¬ 
der the minimum dollar volume specified 
in the applicable provision of the Act. 
Also, where the enterprise or establish¬ 
ment, during the portion of Us current 
Income tax year up to the end of the 
current payroll period, has already had a 
*ross volume of sales or business In ex¬ 
cess of the dollar amount specified in the 
statute, it la plain that its annual dollar 
volume currently is In excess of the stat¬ 
utory amount, and that the Act applies 
accordingly. The computation described 
m paragraph (b) of this section, there¬ 
fore need not be made. Nor is it required 
where the enterprise or establishment 
nas not yet in auch current year exceeded 
the statutory amount in its gross volume 
of sales or business, if it has had. in the 
most recently ended year used by It for 
mcome tax purposes, a gross volume of 
sales made and business done in excess 
w the amount specified in the Act. In 
*uch event, the enterprise or establish¬ 
ment will be deemed to have an annual 
?ross volume in excess of the statutory 
1222“$ u^ess the employer establishes, 
in rough use of the method set forth in 
Paragraph <b> of this section, an annual 
*ross volume of sales made or business 
clone which is less than the amount specl- 
<*1 In the Act. The method described in 
Paragraph (b) of this section shall be 
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used, as intended by the Congress (see 
8. Rcpt. 145. 87th Cong, first session, p. 
38). for computation of annual dollar 
volume in all cases when such a computa¬ 
tion becomes necessary in order to de¬ 
termine the applicability of provisions of 
the Act. 

lb) In order to determine, when there 
may be doubt, whether an enterprise or 
establishment has an annual gross vol¬ 
ume of sales made or business done in 
excess of the amount specified In the 
statute and analysis will be made at the 
beginning of each quarter-year so that 
the employer will know whether or not 
the dollar volume tests have been met 
for the purpose of complying with the 
law in the workweeks ending in the cur¬ 
rent quarter-year. The total of the gross 
receipts from all its sales or business dur¬ 
ing a 12-month period which Immedi¬ 
ately precedes the quarter-year being 
tested will be the basis for analysis. 
When It is necessary to make a deter¬ 
mination for enterprises or establish¬ 
ments which are operated on a calendar 
year basis for income tax or sales or other 
accounting purposes the quarter-year pe¬ 
riods tested will coincide with the calen¬ 
dar quarters (January 1-March 31; 
April 1-June 30; July 1-September 30; 
October 1-December 3D. On the other 
hand, where enterprises or establish¬ 
ments are operated on a fiscal year basis, 
which consists of an Annual period dif-t 
ferent from the calendar year, the four 
quarters of the fiscal period will be used 
in lieu of calendar quarters in computing 
the annual volume. Once either basis has 
been adopted it must be used in making 
subsequent calculations. The sales rec¬ 
ords maintained as a result of the ac¬ 
counting procedures used for tax or other 
business purposes may be utilized in com¬ 
puting the annual dollar volume provided 
the sAme accounting procedure is used 
consistently and that such procedure 
accurately reflects the annual volume of 
sales or business. 

§ 779.267 Flurtualionci in annual 

volume afTrrliiij: ntlrrprUr coverage 
nncl cMnblidimcnt exemptions* 

It is possible that the analysis per¬ 
formed at the beginning of each quarter 
to determine the applicability of the 
monetary provisions of the Act may re¬ 
veal changes in the annual gross volume 
or other determinative factors which re¬ 
sult in the enterprise or establishment 
meeting or ceasing to meet one or more of 
the test s for enterprise coverage or es¬ 
tablishment exemption. Thus, enterprise 
coverage may lesult where the annual 
volume increases from an amount under 
to an amount over $250,000. Also, an en¬ 
terprise having an annual gross volume 
of more than $1 million and meeting 
the requirements for a covered retail en¬ 
terprise under the prior Act on the basis 
of previous sales analyses may fall below 
$1 million when the annual gross volume 
is computed at the beginning of the 
quarter being tested and as a result 
qualify only as a newly oovered enter¬ 
prise for the current quarter under the 
amended Act. Similarly, an enterprise 
previously subject to new coverage pay 
standards, having an annual gross vol¬ 
ume of more than $250,000 but less than 
$1 million on the basis of previous sales 
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analyses, may increase its annual gross 
volume to $1 million or more when re¬ 
computed at the beginning of the quarter 
being tested. It will thus become for the 
current quarter an enterprise in which 
employees are subject to the pay stand¬ 
ards for employment covered under the 
Act prior to the amendments, provided 
that it meets the other conditions as 
discussed in } 779.245* 

§ 779.26S Grurr prriod of 1 month for 
computation. 

Where it is not practicable to compute 
the annual gross volume of sales or busi¬ 
ness under paragraph <b> of i 779.266 in 
time to determine obligations under the 
Act for the current quarter, an enterprise 
or establishment may use a 1-month 
grace period* If this 1-month grace period 
is used, the computations made under 
this section will determine its obligations 
under the Act for the 3-month period 
commencing 1 month after the end of 
the preceding calendar or fiscal quarter. 
Once adopted the same basis must be 
used for each successive 3-month period. 

§ 779*269 Compulation* for a new 
btminr**. 

When a new business is commenced the 
employer will necessarily be unable for 
a time to determine its annual dollar 
volume on the basis of a full 12-month 
period as described above. In many cases, 
it is readily apparent that the enterprise 
or establishment will or will not have the 
requisite annual dollar volume specified 
in the Act. For example, where the new* 
business consists of a large department 
store, or a supermarket, it may be clear 
from the outset that the business will 
meet the annual dollar volume tests go 
as to be subject to the requirements of 
the Act. In other cases, w’here doubt 
exists, tiie gross receipts of the new’ 
business during the first quarter year in 
which it has been in operation will be 
taken as representative of Its annual 
dollar volume, in applying the annual 
volume tests of sections 3<s) and 13(a) 
(2). for purposes of determining its obli¬ 
gations under the Act in w’orkweeks fall¬ 
ing in the following quarter year period. 
Similarly, for purposes of determining 
its obligations under the Act in work¬ 
weeks falling within ensuing quarter year 
periods, the gross receipts of the new 
business for the completed quarter year 
periods will be taken as representative of 
Its annual dollar volume in applying the 
annual volume tests of the Act. After the 
new business has been in operation for a 
full calendar or fiscal year, the analysis 
can be made by the method described in 
paragraph <b> of 5 779.266 with use of 
the grace period described in J 779.268, 
if necessary. 

Subpart D—Exemptions for Certain 

Retail or Service Establishments 

General Principles 
£ 779.300 Purpose of »ubpar«. 

Subpart C of this part has discussed 
the various criteria for determining cov¬ 
erage under the Act of employers and 
employees in enterprises and establish¬ 
ments that make retail sales of goods 
and services. This subpart deals pri¬ 
marily with the exemptions from the 
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Act's minimum wage and overtime pro¬ 
visions found tn section 13(a) (2). (4>. 
(11), and 13(b) (18) for employees of 
retail or service establishments. Also dis¬ 
cussed are some exemptions for special 
categories of establishments engaged in 
retailing goods or services, which do not 
require for exemption that the particular 
establishment be a retail or service estab¬ 
lishment as defined in the Act. If all the 
requirements set forth in any of these 
exemptions are met, to the extent pro¬ 
vided therein the employer is relieved 
from complying with the minimum wage 
and/or overtime provisions of the Act 
oven though his employees are engaged 
in interstate or foreign commerce or in 
the production of goods for such com¬ 
merce or employed in covered enterprises. 

6 779*301 Statutory prm 

(a) Section 13(a) (2), (4), (11). and 
section 13(b) (18* of the Act. as amended, 
grant exemptions from the minimum 
wage provisions of section 6 and the 
maximum hours provisions of section 7 
as follows: 

<1) Section 13(a)(2) exempts from 
minimum wages and overtime pay. 

Any employee employed by any retail or 
nervier establishment (except an catabltob- 
ment or employee engaged (n laundering, 
cleaning, or repairing clothing or fabrics or 
an establishment engaged in the operation of 
a hoepltal, institution, or school described in 
section 3(a) (4)), if more than 00 per centum 
of such establishment's annual dollar volume 
of sales of goods or services Is made within 
the State tn which the establishment Is 
located, and such establishment Is not In an 
enterprise described in section 3(s) or such 
establishment has an annua] dollar rotume 
of sales which is less than $230,000 (exclusive 
of excise taxes at the retail level which are 
separately staled). A "retail or service estab¬ 
lishment" shall mean an establishment 75 per 
oentuxn of whose annual dollar volume of 
aales of goods or services (or of both) is not 
for resale and is recognised as retail sales or 
services In the particular Industry. 

(2) 8ection 13(a)(4) exempts from 
minimum wages and overtime pay: 

Any employee employed by an establish¬ 
ment which qualines as an exempt retail 
establishment under clause (2) of this sub¬ 
section and Is recognised as a retail estab¬ 
lishment in the particular industry notwith¬ 
standing that such establishment makes or 
processes at the retail establishment the 
goods that It sells: Provided. That more than 
85 per centum of such establishment's annual 
dollar volume of sales or goods so made or 
processed Is made within the 8tate In which 
the establishment U located. 

(3) Section 13(aHll> exempts from 
minimum wages and overtime pay: 

Any employee or proprietor In a retail or 
service establishment which qualifies as on 
exempt retail or service establishment under 
clause (2) of this subsection with respect to 
whom the provisions of sections 0 and 7 
would not otherwise apply, engaged in han¬ 
dling telegraphic messages for the public 
under an agency or contract arrangement 
with a telegraph company where the tele¬ 
graph message revenue of such agency does 
not exceed $500 a month. 

(4) Section 13(b) (18) exempts from 
overtime pay only: 

Any employee of a retail or service estab¬ 
lishment who is employed primarily in eon- 
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neetton with the preparation or offering of 
food or beverages for human consumption, 
either on the premises, or by such services 
as catering, banquet, box lunch, or curb or 
counter service, to the public, to employees, 
or to members or guests of members of dubs 

(b) Sections 13(a) (2>, (4). (13), (19), 
and (20) of the prior Act granted exemp¬ 
tions from both the minimum wage pro¬ 
visions of section 6 and the maximum 
hours provisions of section 7 as follows: 

<1> Section 13(a)(2) exempted: 

Any employee employed by nny retail or 
service establishment, more than 50 per 
oentum of which establishment's annual dol¬ 
lar volume of sales of goods or services Is 
made within the State In which the estab¬ 
lishment la located, if such establishment— 

(1) Is not In an enterprise described in 
section 8(s). or 

(it) Is in such an enterprise and la a 
hotel, motel or restaurant, or motion picture 
theater; or is an amusement or recreational 
establishment that operates on a seasonal 
basis, or 

(111) Is in such an enterprise and is a hospi¬ 
tal. or an institution which is primarily en¬ 
gaged in the core of the sick, the aged, the 
mentally ill or defective, residing on the pre- 
mloea or such institution, or a school for 
physically or mentally handicapped on gifted 
children, or 

(lv) Is In such an enterprise and has an 
annual doUar volume of sales (exclusive of 
excise taxes at the retail level which are 
separately stated) which Is leas than $250,000. 

A "retail or service establishment" shall mean 
an establishment 75 per centum of whose 
annual dollar volume of sales of goods or 
service* (or both) Is not for resale and to 
recognized os retail sales or services in the 
particular industry. 

(2) Section 13<&> (4) provided the 
same exemption as it now docs. 

(3) Section 13(a) (13) provided the 
same exemption as section 13<a) (11) of 
the present Act. 

(4) Section 13(a) (19) exempted: 

"Any employee of a retail or service estab¬ 
lishment which to primarily engaged in the 
business of selling automobiles, trucks, or 
farm Implements." 

(5) Section 13(a)<20> exempted those 
employees who are now exempt from the 
overtime provisions only under section 
13(b) (18) of the present Act. 

(c) Employees who were exempt from 
the minimum wage and overtie pay re¬ 
quirements under a provision of the prior 
Act set forth in paragraph (b) above, 
but are no longer exempt from one or 
both of such requirements under the 
present Act must be paid minimum 
wages or overtime pay, as the case may 
be. in accordance with the pay stand¬ 
ards provided for newly covered employ¬ 
ment, in any workweek when they per¬ 
form work within the individual or enter¬ 
prise coverage of the Act. 

•‘Establishment” Basis of Exemptions 

8 779.302 Exemption* clrprnri on clmr- 
arlrr of r»la!i)i«hmrnt. 

Some exemptions depend on the char¬ 
acter of the establishment by which an 
employee is employed. These include the 
“retail or service establishment” exemp¬ 
tions in sections 13(&> (2), (4), and (11) 
and the exemptions available to the es¬ 
tablishments of the character specified 


in sections 13<a) (3), (9). and 13<b><8) 
«flrst part). Therefore, if the establish¬ 
ment meets the tests enumerated in these 
sections, employees “employed by' that 
establishment are generally exempt from 
sections 6 and 7. (See if 779.307 to 
779.309 discussing “employed by.“) other 
exemptions establish two criteria, the 
character of the establishment and die 
nature of the conditions of the employ¬ 
ment of the particular employee Such 
exemptions are set forth in section 13 
tb><8> (second part), and section 13<b> 
( 18 ) and (19). To determine whether the 
exemptions of these sections apply it is 
necessary to determine both that the 
establishment meets the enumerated 
tests and that the employee is engaged 
in the enumerated activities or employed 
under the conditions specified Thu* 
under section 13(b) (18) some of the em¬ 
ployees of a given employer may be 
exempt from the overtime pay require¬ 
ments (but not the minimum wage) of 
the Act. while others may not. 

§ 779.303 “Kulabl i*h mcnl“ drfinrd; 
ciiMinguidirtl from w «il«rpri%r M «and 
“bu*ine*a." 

As previously stated in f 779.23. the 
term “establishment'* as used in the Act 
means a distinct physical place of busi¬ 
ness. The “enterprise,** by reason of the 
definition contained in section 3<r> of 
the Act and the tests enumerated in 
section 3(s) of the Act. may be composed 
of a single establishment. The term es¬ 
tablishment.** however, is not synony¬ 
mous with the words “business” or 
“enterprise** when those terms are used 
to describe multiunit operations. In such 
a multiunit operation some of the estab¬ 
lishments may qualify for exemption, 
others may not. For example, a manu¬ 
facturer may operate a plant for 
production of its goods, a separate ware¬ 
house for storage and distribution and 
several stores from which its products 
are sold. Each such physically separate 
place of business is a separate establish¬ 
ment. In the case of chain store systems, 
branch stores, groups of independent 
stores organized to carry on business in 
a manner similar to chain store systems, 
and retail outlets operated by manufac¬ 
turing or distributing concerns, each 
separate place of business ordinarily is 
a separate establishment. 

§ 779.301 IlluMratiofifr of a *iti|tl«* 
lidimrnt. 

(a) The unit store ordinarily will con¬ 
stitute the establishment contemplate 
by the exemptions. The mere fact that a 
store Is departmentalized will not alter 
the rule. For example, the typical large 
department store carries a wide variety 
of Uncs which ordinarily are segregated 
or departmentalized not only as to loca¬ 
tion within the store, but also as to oper¬ 
ation and records. Where sucli depart¬ 
ments arc operated as integral parts of 
a unit, the departmentalized unit taken 
as a whole ordinarily will be considered 
to be the establishment contemplated by 
the exemptions, even if there is diversity 
of ownership of some of the department* 
such as leased departments. 
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(b) Some stores, such as bakery or 
tailor shops, may produce goods In a back 
room and sell them in the adjoining front 
room. In such cases If there is unity of 
ownership and if the back room and the 
front room are operated by the employer 
a s a single store, the entire premises 
ordinarily will be considered to be a single 
establishment for purposes of the tests 
of the exemption, notwithstanding the 
fact that the two functions of making 
and of selling the goods, are separated 
by a partition or a wall. (See H. Mgrs. St., 
1949. p. 27.) 


$ 779.305 Separate r*txibli»hmcnt* on 
the Mime premises. 

Although, as stated in the preceding 
section, two or more departments of a 
business may constitute a single estab¬ 
lishment. two or more physically sepa¬ 
rated portions of a business though lo¬ 
cated on the same premises, and even 
under the same roof in some circum¬ 
stances may constitute more than one 
establishment for purposes of the exemp¬ 
tions. In order to effect such a result 
physical separation is a prerequisite. In 
addition, the physically separated por¬ 
tions of the business also must be engaged 
In operations which are functionally sep¬ 
arated from each other. Since there is no 
such functional separation between ac¬ 
tivities of selling goods or services at 
retail, the Act recognizes that food serv¬ 
ice activities of such retail or service 
establishments as drugstores, depart¬ 
ment stores, and bowling alleys arc not 
performed by a separate establishment 
which •‘is*’ a ’‘restaurant** so as to qualify 
for tiie overtime exemption provided in 
section 13(b)(8) and accordingly pro¬ 
vides a separate overtime exemption in 
section 13(b)(18) for employees em¬ 
ployed by any “retail or service establish¬ 
ment" in such activities In order to equal¬ 
ize the application of the Act between 
restaurant establishments and retail or 
service establishments of other kinds 
which frequently compete with them for 
customers and labor. (See 8en. Ropt. 
1487. 89th Cong, first session, p. 32.) For 
retailing and other functionally unre¬ 
lated activities performed on the same 
premises to be considered as performed 
separate establishments, a distinct 
Physical place of business engaged In 
J*ch category of activities must be iden¬ 
tifiable. The retail portion of the business 
piust be dLstinct and separate from and 
unrelated to that portion of the business 
oevoted to other activities. For example, 
a firm may engage In selling groceries at 
•an and at the same place of business 
r* In an unrelated activity, such 

“ Ule ^cubation of chicks for sale to 
JSTSi The relail grocery portion of 
cou3d ^ considered as a 
separate establishment for purposes of 
the exemption, if it is physically segre- 
fr0m thc butchery and has separate 
and separate records. In other 
JS£J*!** portion of an establish- 
r* W0U * ** considered a separate es- 

fo? l tho ln rf nt tV0Tn lhe unrelat <*I Portion 
it u of the exemption if (a> 

itlvnw 8kaU i separated from thc other 
and (b) it is functionally op- 
lcd as a separate unit having separate 


records, and separate bookkeeping; and 
(c) there is no interchange of employees 
between the units. The requirement that 
there be no interchange of employees be¬ 
tween the units does not mean that an 
employee of one unit may not occasion¬ 
ally. when circumstances require it. ren¬ 
der some help In thc other units or that 
one employee of one unit may not be 
transferred to work in thc other unit. 
The requirement has reference to the in¬ 
discriminate use of the employee in both 
units without regard to the Segregated 
functions of such units. 

§ 779.306 l.r;i-etl ih'ptirlmrnt* not *rpn- 
rulr establishment*. 

It docs not follow from the principles 
discussed in 8 779.305 that leased depart¬ 
ments engaged In the retail sale of goods 
or services in a departmentalized store 
are separate establishments. To the con¬ 
trary’. it is only in rare instances that 
such leased departments would be 
separate establishments for purposes of 
the exemptions. For example, take a situ¬ 
ation where thc departmentalized retail 
store, having leased departments, con¬ 
trols the space location, determines the 
type of goods that may be sold, deter¬ 
mines thc pricing policy, bills the custom¬ 
ers, passes on customers' credit, receives 
payments due. handles complaints, deter¬ 
mines the personnel policies, and per¬ 
forms other functions as well. In such 
situations the leased department Is an 
integral part of the retail store and con¬ 
sidered to be such by the customers. It is 
clear that such departments arc not 
separate establishments but rather a part 
of thc retail store establishment and will 
be considered as such for purposes of the 
exemptions. The same result may follow 
in thc case of leased departments 
engaged in the retail sale of goods or 
services in a departmentalized store 
where all or most of the departments 
are leased or otherwise individually 
owned, but which operate under one 
common trade name and hold them¬ 
selves out to the public as one integrated 
business unit. 

§ 779.307 Meaning anil wopf of "rni- 
plojnl by** mmI “employee of.** 

Section 13<a>(2) as originally enacted 
in 1038 exempted any employee "engaged 
in" any retail or service establishment. 
The 1949 amendments to that section, 
however, as contained in section 13(a> 
(2) and < 4) exempted any employee "em¬ 
ployed by” any establishment described 
in those exemptions. The 1961 and 1966 
amendments retained the "employed by" 
language of these exemptions. Thus, 
where it is found that any of those 
exemptions apply to an establishment 
owned or operated by the employer the 
employees "employed by" that establish¬ 
ment of the employer arc exempt from 
the minimum wage and overtime pro¬ 
visions of the Act without regard to 
whether such employees perform their 
activities inside or outside the establish¬ 
ment. Thus, such employees as collec¬ 
tors. repair and service men, outside 
salesmen, merchandise buyers, consumer 
survey and promotion workers, and de¬ 
livery men actually employed by an 


exempt retail or service establishment 
are exempt from the minimum wage and 
overtime provisions of the Act although 
they may perform the work of the estab¬ 
lishment away from the premises. As 
used in section 13 of the Act, the phrases 
"employee of" and "employed by" are 
synonymous. 

§ 779.308 Kmplotrd %»ithiri »e«>|»e of 
exempt buftineM. 

In order to meet thc requirement of 
actual employment "by" thc establish¬ 
ment, an employee, whether performing 
his duties inside or outside thc establish¬ 
ment, must be employed by his employer 
in the work of the exempt establishment 
Itself in activities within the scope of its 
exempt business. (8ee Davis v. Ooodnmn 
Lumber Co.. 133 F. 2d 52 (CA-4) (holding 
section 13(a)(2) exemption Inapplicable 
to employees working In manufacturing 
phase of employer's retail establish¬ 
ment) : Wessling v. Carroll Gas Co.. 266 
F. Supp. 795 (N.D. Iowa); Oliveira v. 
Basteiro. 18 WH Cases 668 (SD. Texas), 
Sec also. Northwest Airlines v. Jackson. 
185 P. 2d 74 i CA-8); Walling v. Con¬ 
necticut Co., 154 F. 2d 522 (CA-2) certio¬ 
rari denied, 329 U.8. 667; and Wabash 
Radio Corp, v. Wailing. 162 F. 2d 391 
<CA-6>.) 

§ 779.309 Employed "iu" but not "by". 

Since the exemptions by their terms 
apply to the employees "employed by" 
the exempt establishment, it follows 
that those exemptions will not extend to 
other employees who. although actually 
working in the establishment and even 
though employed by thc same person 
who is the employer of all under section 
3<d) of the Act, are not "employed by" 
the exempt establishment. Thus, travel¬ 
ing auditors, manufacturers' demon¬ 
strators, display-window arrangers, sales 
Instructors, etc., who are not "employed 
by" an exempt establishment in which 
they work will not be exempt merely be¬ 
cause they happen to be working in such 
an exempt establishment, whether or 
not they work for the same employer. 
(Mitchell v. Kroger Co., 248 F. 2d 935 
(CA-8).) For example, if the manu¬ 
facturer sends one of his employees to 
demonstrate to the public in a cus¬ 
tomer’s exempt retail establishment the 
products which he has manufactured, 
the employee will not be considered ex¬ 
empt under section 13(a)(2) since he Is 
not employed by the retail establishment 
but by the manufacturer. The same 
would be true of an employee of the 
central offices of a chain-store organiza¬ 
tion w r ho performs work for the central 
organization on the premises of an ex¬ 
empt retail outlet of thc chain (Mitchell 
v. Kroger Co„ supra.) 

§ 779.310 Employee* of employer* op¬ 
erating multi-unit bu*ine**e*. 

(a) Where the employer’s business 
operations are conducted in more than 
one establishment, as in the various units 
of a chain-store system or wlicre branch 
establishments arc operated in conjunc¬ 
tion with a main store, the employer is 
entitled to exemption under section 13 
(a) (2) or (4) for those of his employees 


No. 69—pt II- 


FEDERAL REGISTER, VOL 35, NO. 69—THURSDAY, APRIL 9, 1970 





5880 

In such business operations, and those 
only, who are “employed by" an estab¬ 
lishment which qualifies for exemption 
under the statutory tests. For example, 
the central office or central warehouse 
of a chain-store operation even though 
located on the same premises as one of 
the chain’s retail stores would be con¬ 
sidered a separate establishment for pur¬ 
poses of the exemption. If It is physically 
separated for the area in which the retail 
operations are carried on and has sepa¬ 
rate employees and records. (Goldberg v. 
Sumfiine Department Stores, 15 W.H. 
Cases 169 (CA-5). Mitchell v. Miller 
Drugs. Inc.. 255 F. 2d 574 (CA-1>; Wall¬ 
ing v. Goldblatt Bros., 152 F. 2d 475 <CA- 
7).) 

(b) Under this test, employees In the 
warehouse and central offices of chain- 
store systems have not been exempt prior 
to. and their nonexempt status is not 
changed by, the 1961 amendments. 
Typically, chain-store organizations are 
merchandising institutions of a hybrid 
retail-wholesale nature, whose wholesale 
functions are performed through their 
warehouses and central offices and sim¬ 
ilar establishments which distribute to or 
sen e the various retail outlets. Such cen¬ 
tral establishments clearly cannot 
qualify as exempt establishments. (A. H. 
Phillips, Inc. v. Walling. 324 UB. 490: 
Mitchell v. C L P Stores. 286 F. 2d 109 
(CA-5M The employees working there 
are not “employed by" any single ex¬ 
empt establishment of the business: they 
are. rather, "employed by" an organiza¬ 
tion of a number of such establishments. 
Their status obviously differs from that 
of employees of an exempt retail or 
sendee establishment, working in a 
warehouse operated by and servicing 
such establishment exclusively, w f ho arc 
exempt as employees "employed by" the 
exempt establishment regardless of 
whether or not the warehouse operation 
is conducted in the same building as the 
selling or servicing activities. 

§779.311 Employee* working in more 
limn one establishment of *amc 
employer. 

(a) An employee who Is employed by 
an establishment which qualifies as an 
exempt establishment under section 
13(a) (2) or (4) is exempt from the mini¬ 
mum wage and overtime requirements 
of the Act even though his employer also 
operates one or more establishments 
which are not exempt. On the other 
hand, it may be stated as a general rule 
that if such an employer employs an 
employee in the work of both exempt 
and nonexempt establishments during 
the same workweek, the employee is not 
"employed by" an exempt establishment 
during such workweek. It is recognized, 
however, that employees performing an 
insignificant amount of such incidental 
work or performing work sporadically 
for the benefit of another establishment 
of their employer nevertheless, are "em¬ 
ployed by" their employer’s retail estab¬ 
lishment. For example, there are situa¬ 
tions where an employee of an employer, 
in order to discharge adequately the re¬ 
quirements of his Job for the exempt 
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establishment by which he is employed 
incidentally or sporadically may be called 
upon to perform some work for the bene¬ 
fit of another establishment. For ex¬ 
ample. an elevator operator employed by 
a retail store, in performance of his regu¬ 
lar duties for the store Incidentally may 
carry personnel who have a central office 
or warehouse function. Similarly, a 
maintenance man employed by such 
store incidentally may perform work 
which is for the benefit of the central 
office or warehouse activities. Also, a 
sales clerk emplqycd in a retail store In 
one of its sales departments sporadically 
may be called upon to release some of 
the stock on hand in the department for 
the use of another store. 

(b) The application of the principles 
discussed In 4 779.310 and in paragraph 
fa) of this section would not preclude 
the applicability of the exemption to the 
employee whose duties require him to 
spend part of his week in one exempt re¬ 
tail establishment and the balance of 
the week in another of his employer’s 
exempt retail establishments; provided 
that his work In each of the establish¬ 
ments will qualify him as "employed" by 
such a retail establishment at all times 
within the individual week. As an ex¬ 
ample, a shoe clerk may sell shoes for 
part of a week in one exempt retail es¬ 
tablishment of his employer and in an¬ 
other of his employer’s exempt retail 
establishments for the remainder of the 
workweek. In that entire workweek he 
would be considered to be employed by 
an exempt retail establishment. In such 
a situation there Is no central office or 
warehouse concept, nor is the employee 
considered as performing services for 
the employer’s business organization as 
a whole since there Is no period during 
the week in which the employee is not 
"employed by" a single exempt retail 
establishment. 

Statutory Meaning or Retail or Service 
Establishment 

§ 779.312 "Retail or wniff e*tubli*h- 
mrnt," defined in *cetton 13(a)(2). 

Tiie 1949 amendments to the Act de¬ 
fined the term "retail or service estab¬ 
lishment" in section 13<a) (2). That def¬ 
inition was retained in section 13(a) (2) 
as amended in 1961 and 1966 and is as 
follows: 

A “retail or servlco wtatolUhment" aboil 
mean an establishment 75 per centum of 
whose annual dollar volume of sales of goods 
or services (or of both) Is not for resale and 
Is recognized as retail sales or services in 
the particular industry. 

It is clear from the legislative history 
of the 1961 amendments to the Act that 
no different meaning was intended by 
the term "retail or service establish¬ 
ment" from that already established by 
the Act's definition, wherever used in 
the new provisions, whether relating to 
coverage or to exemption. (Sec 8. Kept. 
145, 87th Cong., first session p. 27; H R. 
75. 87til Cong., first session p. 9.) The 
legislative history of the 1949 amend¬ 
ments and existing Judicial pronounce¬ 
ments regarding section 13(a)(2) of the 


Act, therefore, will offer guidance to the 
application of this definition. 

§ 779.313 Requirement* aummari/ni. 

The statutory definition of the term 
"retail or service establishment" found 
In section 13(a) (2). clearly provides that 
an establishment to be a "retail or serv¬ 
ice establishment": (a) Must engage in 
the making of sales of goods or services; 
and (b) 75 percent of its sales of goods 
or services, or of both, must be recog¬ 
nized as retail In the particular industry: 
and <c) not over 25 percent of its sales 
of goods or services, or of both, may be 
sales for resale. These requirements are 
discussed below in 55 779.314 through 
779.341. 

Maying Sales of Goods and Seduces 
"Recognized as Retail” 

§ 779.31 i “Good." and ,|e. 

fined. 

The term "goods" is defined in section 
3(1) of the Act and has been discussed 
above in 5 779.14. The Act. however, does 
not define the term "services." The term 
"services," therefore, must be given a 
meaning consistent with its usage in or¬ 
dinary speech, with the context in which 
it appears and with the legislative history 
of the exemption as it explains the .scope, 
the purposes and the objectives of Hvc 
exemption. Although in a very general 
sense every business might be said to 
perform & service it is clear from the con¬ 
text and the legislative history’ that all 
business establishments are not making 
sales of "services" of the type contem¬ 
plated in the Act: that is, services 
rendered by establishments which are 
traditionally regarded as local retail 
service establishments such as the res¬ 
taurants, hotels, barber shops, repair 
shops, etc. (See 55 779.315 through 779.- 
320.) It is to these latter services only 
that the term "service" refers. 

§779.315 Traditional loral retail 
mtvS ec establishments. 

The term "retail" whether it refers to 
establishments or to the sale of goods or 
services is susceptible of various inter¬ 
pretations. When used in a specific law 
it can be defined properly only In terms 
of the purposes and objectives and scope 
of that law. In enacting the section 
13(a) (2) exemption. Congress had be¬ 
fore it the specific object of exempting 
from the minimum wage and overtime 
requirements of the Act employees em¬ 
ployed by the traditional local retail or 
service establishment, subject to the con¬ 
ditions specified in the exemption f Sce 
statements of Rep. Lucas, 95 Cong. Roc. 
pp. 11004 and 11116, and of Sen. Hoflana 
95 Cong. Rcc. pp. 12502 and 12506.) Tina, 
the term "retail or service establishment 
as used In the Act denotes the tradition" 
local retail or service establishment 
whether pertaining to the coverage or 
exemption provisions. 

§ T79JI6 F-»tnbli»liniriil» oul»ui<* **r*J*£ 
concept" not williin *tatuiar> dcun* 
lion: lack firnt requirement. 

The term "retail" is alien to some 
businesses or operations. For example. 
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transactions of an insurance company 
are not ordinarily thought of as retail 
transactions. The same is true of an 
electric power company selling electrical 
energy to private consumers. As to es¬ 
tablishments of such businesses, there¬ 
fore, a concept of retail selling or 
servicing does not exist. That it was the 
intent of Congress to exclude such busi¬ 
nesses from the term "retail or sendee 
establishment'* is clearly demonstrated 
by the legislative history of the 1949 
amendments and by the judicial con¬ 
struction given said term both before and 
after the 1949 amendments. It also 
should be noted from the Judicial pro¬ 
nouncements that a "retail concept" 
cannot be artificially created in an in¬ 
dustry In which there is no traditional 
concept of retail selling or servicing. <95 
Cong. Rec. pp. 1115. 1116, 12502, 12506. 
21510,14877. and 14889; Mitchell v. Ken¬ 
tucky Finance Co., 359 UJ3. 290; Phil¬ 
lips Co. v. Walling. 324 U.S. 490; Kirsch- 
bauni Co. v. Walling. 316 US. 517: 
Durkin v. Joyce Agency. Inc., 110 F. Supp. 
918 <NLD. XUL) affirmed sub nom 
Mitchell v. Joyce Agency. Inc.. 348 UJ9. 
945: Goldberg v. Roberts 291 P. 2d 532 
<CA-9> ; Wim v. Idaho Sheet Metal 
Works, 335 F. 2d 952 <CA-9). affirmed in 
383 U3. 190: Telephone Answering 
Service v. Goldberg, 290 F. 2d 529 (CA- 
1>.) It Is plain, therefore, that the term 
‘retail or service establishment" as used 
in the Act docs not encompass establish¬ 
ments in industries lacking a "retail 
concept*. Such establishments not hav¬ 
ing been traditionally regarded as retail 
or service establishments cannot under 
any circumstances qualify as a "retail or 
service establishment* within the statu¬ 
tory definition of the Act, since they fail 
to meet the first requirement of the 
statutory definition. Industry usage of 
the term "retail" is not in itself con¬ 
trolling in determining when business 
transactions are retail sales under the 
Act. Judicial authority is quite clear that 
there are certain goods and services 
which can never be sold at retail. (Idaho 
8heet Metal Works. Inc. v. Wirtz, 383 
05. 190, 202, rehearing denied 383 U.S. 
W3; Wlrts v. Stecpleton General Tire 
Company, Inc.. 383 U.S. 190, 202, re¬ 
hearing denied 383 U.S. 963.) 

8 7<9.817 Partial |i«| of r«tul>lUhntrnt» 
Licking "retail concept.* 

There arc types of establishments in 
industries where it is not readily ap- 
Darent whether a retail concept exists 
Rod whether or not the exemption can 
■Pply It, therefore, is not possible to 
JJJ5. * l^t of the types of es- 

lablUhraents that have no retail con- 
<*PL It is possible, however, to give a 
Partial list of establishments to which 
w retail concept does not apply. This 
l«t i$ as follows; 

Amounting firms. 

nnd bureaus and oollcc- 

jxiuuercial Credit Bureau. 138 F. Supp. 

Cmm n * W “ ll); M ‘" *• Otilud State* 
WH CHM 878. 8 Labor 
pw 8o - 9 * 1 (8D. Calif.)) 

\ 'n\t B “« ette ‘ e » ‘ndutllnR bi 


Airconditioning and heating systems con¬ 
tractors. 

Aircraft and aeronautical equipment; es¬ 
tablishment* engaged In the business of 
dealing In. 

Airplane crop dusting, spraying and seeding 
firms. 

Airports, airport servicing firms nnd fixed 
base operators. 

Ambulance service companies. 

Apartment house*. 

Armored car companies. 

Art; commercial art firms. 

Auction houses (Fleming v. Kenton Whse., 
41 F. Supp. 255). 

Auto-wreckers* and Junk dealers* establish¬ 
ment* (Bracy v. Lur.iy. 138 F. 2d 8 (CA-4); 
Edwards v. South Side Auto Part* (Mo. 
App.) 180 BW 2d 1015). (These typically 
sell for resale.) 

Automatic vending machinery; establish¬ 
ments engaged in the business of dealing 
In. 

Bank* (both commercial and savings). 

Barber and beauty parlor equipment; estab¬ 
lishments engaged In the business of deal¬ 
ing In. 

Blacksmiths; industrial. 

Blue printing and photostating establish¬ 
ment* 

Booking agencies for actors and concert 
artist*. 

Bottling and bottling equipment and canning 
machinery; establishments engaged in the 
business of dealing In. 

Broadcasting companies. 

Brokers, custom house; freight brokers; in¬ 
surance brokers, stock or commodity brok- 


lncluding billboard ad- 


Bulldlng and loan associations. 

Building contractors. 

Burglar alarms; establishments engaged In 
furnishing, installing and repairing for 
commercial establishments (Walling v. 
Thompson, 85 F. Supp. C86 (S.D. Calif.)). 
Burial associations (Ollreath v. Daniel (CA. 
8), 10 WH Cases 370) 

Butchers' equipment; establishments en¬ 
gaged in the business of dealing in. 
Chambers of Commerce. 

Chemical equipment; establishments en¬ 
gaged in the business of dealing In. 

Clubs and fraternal organisations with a 
select or restricted membership. 

Common and contract carriers; establish¬ 
ments engaged in providing services, fuel, 
equipment, or other goods or facilities for 
the operation of such carriers (Idaho Sheet 
Metal Works v. Wirt*. 383 U8. 190. rehear¬ 
ing denied 383 U.8 963: Wirtz v. Stecpleton 
General Tire Co . Inc.. 383 U.8 190, rehear¬ 
ing denied 383 U S. 963; Boutell v Walling 
327 U S 483). 

Common carrier stations and terminals. 
Construction contractors. 

Contract Post Offices. 

Credit companies, including small loan and 
personal loan companies (Mitchell v. Ken¬ 
tucky Finance Co . 350 US. 290). 

Credit rating agencies. 

Dentists* offices. 

Dentist* supply nnd equipment establish¬ 
ments. 

Detective agencies. 

Doctors’ offices. 

Dry cleaners (see 95 Cong. Rec.. p 12503 and 
f 779.337(b) of this part). 

Drydock companies. 

Dye houses, commercial (Walling v. Kerr. 

47 F. Supp. 852 (ED. Pa.)). 

Duplicating, addreaalng. mailing, mall list¬ 
ing*. letter stuffing establishment* 
(Goldberg v. Roberts d ba. Typing and 
Mailing Unlimited. 15 WH Cases 100, 42 
L.C. par. 31.126 (CA-0); Durkin v. Shone. 
112 P. Supp. 375 (E.D. Tenn.); Hanzley v. 
Hoovcn Letters. 44 N.Y.8 2d 398 (City Ct 
N T 1943) ) 


Educational institution* (for express exclu¬ 
sion see 5 779.337 (b)). 

Electric and gas utilities (Meeker Cooperative 
Light & Power Aaan. v. Phillips, 158 F. 2d 
698 (CA-8): New Mexico Public Service Oo. 
v Engel, 145 P. 2d 636 (CA-10); Brown v. 
Mlnngas Co., 51 F. Supp. 363 (D Minn.)). 
Electric signs; establishment* engaged in 
making, Installing and servicing. 

Elevators; establishments engaged In repair¬ 
ing (Cf. Muldowncy v. Seuberg Elevator 
Co.. 30 F. Supp 275 (E D N.Y.)). 
Employment Agencies (Yunker v. Abbye Em¬ 
ployment Agency. Inc., 32 NTS. 2d 715 
iN Y.C. Munk) Ct 1942)). 

Engineering firms. 

Factors. 

Filling station equipment; establishments 
engaged In the business of dealing In. 
Finance companies (Mitchell v. Kentucky 
Finance Co . 359 US 290). 

Flying schools. 

Gambling establishments. 

Geological surveys; firms engaged In making. 
Heating and air conditioning systems con¬ 
tractors. 

Hospital equipment (such as operating in¬ 
struments. X-ray machines, operating 
tables, etc.): establishments engaged In 
the business of dealing In. 

Insurance: mutual, stock and fraternal bene¬ 
fit. Including insurance brokers, agents, 
and claims adjustment offices. 

Income tax return preparers. 

Investment counseling firms. 

Jewelers’ equipment; establishments engaged 
In the business of dealing in. 

Job efficiency checking and rating: establish¬ 
ments engaged in the business of sup¬ 
plying 

Labor unions. 

Laboratory equipment; establishments en¬ 
gaged in the business of dealing in 
Landscaping contractors 
Laundries (see 95 Cong Rec . p, 12503 and 
f 779 337(b) of this port). 

Laundry; establishments engaged In the 
business of dealing In commercial laundry 
equipment 
lawyers' offices. 

Legal concerns engaged In compiling nnd dis¬ 
tributing Information regarding legal 
developments. 

License and legal document service firms 
Loan offices (see credit companies). 

Loft buildings or office buildings; concerns 
engaged in renting and maintenance of 
(Klrschbaum v Walling. 316 U.8. 517; 
Statement of Senator Holland. 95 Cong. 
Rec.. p 12505). 

Machinery and equipment. Including tools— 
establishments engaged In selling or serv¬ 
icing of construction, mining, manufac¬ 
turing nnd industrial machinery, equip¬ 
ment and tools (Roland Electric Co. v 
Walling. 326 US. 657; Que&s v. Mon tuque. 
140 F 2d 500 (CA-4); cf. Walling v. 
Thompson. 65 F Supp. 686 (S.D. Calif.) > 
Magazine subscription agencies (Wirtz. v 
Keystone Serv (C.A 5), 418 F. 2d 249) 
Medical and dental clinics. 

Medical and dental laboratories 
Medical and dental laboratory supplies; es¬ 
tablishments engaged In the busings of 
dealing in. 

Messenger; firms engaged in furnishing com¬ 
mercial messenger service (Walling v. Al¬ 
lied Messenger Service, 47 F. Supp 773 
(8.DJ4.Y.)). 

Newspaper and magazine publishers. 

OH-well drilling; companies engaged In con¬ 
tract oil-well drilling. 

Oil-well surveying firms (Straughn v. 
Schlumberger Well Surveying Corp., 72 F 
Supp 511 (8.D. Tex.)). 

Pocking companies engaged In alaughterlng 
livestock (Walling v. Peoples Packing Co,. 
132 P. 2d 236 (CA 10)). 

Painting contractors 
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Pharmacists' supplies; establishments en¬ 
gaged in the business of dealing In 

Photography, commercial, establishments 
engaged In. 

Plumbers’ equipment; establishments en¬ 
gaged in the business of dealing In. 

Plumbing contractors. 

Press clipping bureaus. 

Printers’ and lithographers’ supplies: estab¬ 
lishments engaged in the business of deal¬ 
ing in. 

Printing and binding establishment* (Casa 
Baldrlch. Inc. v, Mitchell, 214 P. 2d 703 
(CA-l)). 

Protection and Shopping sendees for In¬ 
dustry; establishments engaged In supply¬ 
ing (Durkin v. Joyce Agency. Inc,, 110 P. 
8upp. 018 (NO, III ) affirmed sub nom. 
Mitchell ▼. Joyce Agency. Inc.. 348 U.& 
045). 

Quarries (Walling ▼, Partee. 3 WH Cases 543. 
7 Labor Cases, par. 6i. 721 (MJ). Tenn.)). 

Radio and television broadcasting stations 
and studios. 

Ready-mix concrete suppliers. 

Real estate companies. 

Roofing contractors. 

Schools (except schools for mentally or 
Physically handicapped or gifted children): 
(All now excluded, see I 779537(b)). 

School supply distributors. 

Security dealers. 

8heet metal contractors. 

Ship equipment, commercial; establishments 
engaged in the business of dealing In. 

Shopping analysts services. 

Siding and insulation contractors. 

Stgn-palntlng shops. 

Special trade contractors (construction 
industry). 

Stamp and coupon redemption stores. 

Statistical reporting, business and financial 
data; establishments engaged In furnishing. 

Store equipment: establishment* engaged 
in the business or dealing in. 

Tax services. 

Telegraph and cable companies. 

Telephone companies; (Schmidt v. Peoples 
Telephone Union of Maryville. Mo.. 138 P. 
2d 13 (CA-8)). 

Telephone answer service; establishments en¬ 
gaged In furnishing. (Telephone Answer¬ 
ing Service v. Goldberg, 15 WH Cases 87. 4 
L.O. Par. 31,104 (CA-l)). 

Title and abstract companies. 

Tobacco auction warehouses (Fleming V. 
Kenton Loose Leaf Tobacco Warehouse Co.. 
41 P. Supp. 255 (ED. Ky); Walling v. 
Lincoln Loose Leaf Warehouse Co.. 69 F. 
Supp. 601 (E.D. Tenn.)). 

Toll bridge companies. 

Trade associations. 

Transportation equipment, commercial: 
establishments engaged In the business of 
dealing in. 

Transportation companies. 

Ttavel agencies. 

Tree removal firms. 

Truck stop establishments (Idaho Sheet 
Metal Works, Inc., v. Wirt*. 383 U.B. 100. 
rehearing denied 383 08. 903; Wirt* v. 
Steeple ton General Tire Co, Inc.. 383 U8. 
190, rehearing denied 383 08. 063). 

Trust companies. 

Undertakers' supplies; establishments en¬ 
gaged in the business of dealing In. 

Wagers, establishments accepting, as busi¬ 
ness in which they are engaged. 

Warehouse companies; commercial or Indus¬ 
trial (Wailing v. Public Quick Freezing and 
Cold Storage Co., 82 F. Supp. 924 (8D. 
Fla.)). 

Warehouse equipment and supplies; estab¬ 
lishments engaged in the business of 
dealing In. 

Waste removal contractors. 

Watchmen, guards and detectives for indus¬ 
tries; establishments engaged In supplying 
(Walling v. Sondock, 132 F. 2d 77 (CA-5); 


Walling v. Watt am. 3 WH Cases 726. 8 
Labor Cases, par. 62,023 (W.D. Tenn. 1043); 
Walling v. Lum, 4 WH Cases 465, 8 Labor 
Cases, par. 62,185 (S.D. Miss., 1944); Wall¬ 
ing v. New Orleans Private Patrol Service. 
57 F. Supp. 143 (ED. La.. 1944); Haley v. 
Central Watch Service, 4 WH Cases 158, 8 
Labor Cases, par. 62.002 (N.D. Hi., 1944)). 
Water supply companies (Reynolds v, Salt 
River Valley Water Users Assn., 143 F. 2d 
(863 (CA-0))). 

Water well drilling contractor*. 

Window displays; establishment* engaged in 
the business of dealing In. 

Wrecking contractors. 

§ 779,318 Chsractrristka nn<J example* 
of retail or service e*lablU)imeitlA* 

(a) Typically a retail or service estab¬ 
lishment is one which sells goods or serv¬ 
ices to the general public. It serves the 
everyday needs of the community in 
which it is located. The retail or service 
establishment performs a function in the 
business organization of the Nation 
which Is at the very end of the stream of 
distribution, disposing in small quantities 
of the products and skills of such organi¬ 
zation and does not take part In the 
manufacturing process. (See. however, 
the discussion of section 13(a)(4) in 
55 779 346 to 779.350.) Such an estab¬ 
lishment sells to the general public its 
food and drink. It sells to such public its 
clothing and its furniture, its automo¬ 
biles, Us radios and refrigerators, its 
coal and Its lumber, and other goods, and 
performs Incidental services on such 
goods when necessary. It provides the 
general public its repair services and 
other sendees for the comfort and con¬ 
venience of such public In the course of 
its daily living. Illustrative of such estab¬ 
lishments are; Grocery stores, hardware 
stores, clothing stores, coal dealers, fur¬ 
niture stores, restaurants, hotels, watch 
repair establLshmenU, barber shops, 
valet shops, and other such local 
establishments. 

<b) The legislative history of the sec¬ 
tion 13(a)(2) exemption for certain re¬ 
tail or service establishments shows that 
Congress also intended that the retail 
exemption extend in some measure be¬ 
yond consumer goods and sendees to 
embrace certain products almost never 
purchased for family or noncommercial 
use. A precise line between such articles 
and those which can never be sold at re¬ 
tail cannot be drawn. But a few charac¬ 
teristics of items like small trucks and 
farm implements may offer some guid¬ 
ance; their use is very widespread as is 
that of consumer goods; they are often 
distributed in stores or showrooms by 
means not dissimilar to those used for 
consumer goods; and they are frequently 
used In commercial activities of limited 
scope. The list of strictly commercial 
items whose sale can be deemed retail is 
very small and a determination as to the 
application of the retail exemption In 
specific cases would depend upon the 
consideration of all the circumstances 
relevant to the situation, (Idaho Sheet 
Metal Works, Inc. v. Wlrtz and Wirtz v. 
Steepleton General Tire Company, Inc.. 
383 UJB. 190, 202, rehearing denied 383 
UB. 963.) 


§ 779.319 A retail or service establish, 
mrnt must be open to general public. 

The location of the retail or service es¬ 
tablishment. whether In an industrial 
plant, an office building, a railroad depot, 
or a government park, etc., will make no 
difference in the application of the ex¬ 
emption and such an establishment will 
be exempt if it meets the tests of the 
exemption. Generally, however, an es¬ 
tablishment. wherever located, will not be 
considered a retail or service establish¬ 
ment within the meaning of the Act, if it 
is not ordinarily available to the general 
consuming public. An establishment, 
however, does not have to be actually fre¬ 
quented by the general public in the 
sense that the public must actually vhit 
it and make purchases of goods or sen- 
ices on the premises in order to be con¬ 
sidered as available and open to the gen¬ 
eral public. A refrigerator repair service 
shop, for example, is available and open 
to the general public even if it receives 
all its orders on the telephone and per¬ 
forms all of its repair services on the 
premises of its customers. 

§ 779.320 Partial list of c*t*blMim<ills 
vtlio'tr *alr* or services may Hr recog* 
nixed a* retail. 

Antique shops. 

Auto court*. 

Automobile dealers’ establishment* 
Automobile laundries. 

Automobile repair shops. 

Barber shops. 

Beauty shops. 

Bicycle shops. 

Billiard parlors. 

Book stares. 

Bowling alleys. 

Butcher shops. 

Cafeterias. 

Cemeteries. 

China, glassware stores. 

Cigar stores. 

Clothing stores. 

Coal yards. 

Confectionery stores. 

Crematories. 

Dance halls. 

Del tent croon stores. 

Department stores. 

Drapery stores. 

Dress-suit rental establishments. 

Drug stores. 

Dry goods stores. 

Embalming establishments. 

Farm implement dealers. 

Filling stations. 

Floor covering stores. 

Florists. 

Funeral homes. 

Fur repair and storage shops. 

Fur shops. 

Furniture stores. 

Gift, novelty and souvenir shops. 

Grocery stores. 

Hardware stores. 

Hosiery shops. 

Hotels. 

Household appUanoe stores. 

Household furniture storage and mortni 
establishments. 

Houaehold refrigerator service and repair 
shops. 

Infants’ wear shops. 

Jewelry stores, 
liquor stores. 

Luggage stores. 

Lumber yards. 

Masseur establishment*. 

Millinery shops. _ . 

Musical instrument stores and repair 
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Kn-ttiKli 

PaiutHtore®. 

Public parking Iota. 

Photographic supply and earners shops, 
piano tuning establishments. 

public baths. 

Public garages. 

Rndlo and televUlon stores and repair shops. 

Krcreatlonal camps. 

Reducing establishments. 

Restaurants. 

Roadside diners. 

Scalp-treatment establishments. 

Shoe repair shops. 

Shfteahlnc parlors. 

Sporting goods stores. 

Stationery storea. 

Tittdermlsts. 

Tbeaters. 

Tourist houses. 

Trailer camps. 

Undertakers. 

Valet shops. 

Variety shops. 

Watch. clock and Jewelry repair establish¬ 
ments. 


§ 779.321 Inapplicability of “retail con¬ 
cept" to some types of Mile* or serv¬ 
ices of an eligible establishment. 


<a> Only those sales or services to 
which the retail concept applies may be 
recognized as retail sales of goods or 
services for purposes of the exemption. 
The fact that the particular establish¬ 
ment may have a concept of rctailabUity. 
in that it makes sales of types which may 
be recognized as retail, is not determina¬ 
tive unless the requisite portion of its 
annual dollar volume is derived from 
particular sales of Its goods and services 
which have a concept of retallability. 
Thus, the mere fact tliat an establish¬ 
ment is of a type rioted in f 779.320 does 
not mean that any particular sales of 
such establishment are within the retail 
concept. As to each particular sale of 
goods or services, an initial question that 
imrt be answered is whether the sales 
of goods or services of the particular type 
Involved can ever be recognized as retail. 
The Supreme Court in Wlrtx v. Steeple- 
ton General Tire Co.. 383 U.S. 190. con¬ 
firmed the Department’s position that 
<1> the concept of “retallability” must 
apply to particular sales of the establish¬ 
ment, as well as the establishment or 
business as a whole, and (2) even as to 
Uie establishment whose sales are “varie¬ 
gated’ and include retail sales, that 
nonetheless classification of particular 
sales of goods or services as ever coming 
within the concept of retallability must 
be made. Sales of some particular types 
of goods or services mav be decisively 
c.a^ified as nonretail on the ground tliat 
*uch particular types of goods or services 
cannot ever qualify as retail whatever 
me terms of Pale, regardless of the indus¬ 
try usage or classification. 


An establishment is. therefoi 
not automatically exempt upon a fin 
that it is of the type to which the r 
^ L^ nc *. pt of scll,ng or servicing Is a 
iaL? i : 11 mu8t meet the tests spe 
to* Ac t in order to qualify 1 

n«w Pt Thus - for exan *ple. an esta 
rirncnt may be engaged In repaiHt 
Household refrigerators, and in additb 
may be selling and repairing man 
‘during machinery for manufacture 


establishments. The retail concept does 
not apply to the latter activities. In such 
case, the exemption will not apply If the 
annual dollar volume derived from the 
selling and servicing of such machinery, 
and from any other sales and services 
which are not recognized as retail sales 
or services, and from sales of goods or 
services for resale exceeds 25 percent of 
the establishment's total annual dollar 
volume of sales of goods or sendees. 

<c> Since there Is no retail concept in 
the construction industry, gross receipts 
from construction activities of any es¬ 
tablishment also engaged in retail selling 
must be counted as dollar volume from 
sales not recognized as retail in applying 
the percentage tests of section 13<a) (2). 
Also, since construction and the distri¬ 
bution of goods are entirely dissimilar 
Activities performed in Industries tra¬ 
ditionally recognized as wholly separate 
and distinct from each other, an em¬ 
ployee engaged in construction activities 
is not employed within the scope of his 
employer’s otherwise exempt retail busi¬ 
ness in any week in which the employee 
engages In such construction work, and 
is therefore (see 5 779.308) not employed 
“by” a retail or sendee establishment 
within the meaning of the Act in such 
workweek. 

(d) Certain business establishments 
engage in the retail sale to the general 
public, as goods delivered to purchasers 
at a stipulated price, of items such as 
certain plumbing and heating equip¬ 
ment. electrical fixtures and supplies, 
and fencing nnd siding for residential 
installation. Tn addition to selling the 
goods they may also install, at an addi¬ 
tional charge, the goods which are sold. 
Inst s lint‘on which is incidental to a 
retail sa’c (as distinguished from a con¬ 
struction or reconstruction contract to 
do a building, alteration, or repair Job 
at a contract price for materials and 
labor required, see f 779.355(a) (1)) is 
considered an exempt activity. By way 
of example. If the installation for the 
customer of such poods sold to him at 
retail requires only minor carpentry, 
plumbing or electrical work <as may be 
the case where ordinary plumbing fix¬ 
tures. or household Items such as stoves, 
garbage disposals, attic fans, or window 
air conditioners are being Installed or 
replaced), or where only labor of the 
type required for the usual Installation 
of chain link fences around a home or 
small business establishment is involved, 
will normally be considered as incidental 
to the retail sale of the goods Involved 
(unless, of course, the transaction be¬ 
tween the parties is for a construction 
Job at an overall price for the Job. in¬ 
volving no retail sale of goods as such). 
In determining whether such an installa¬ 
tion is incidental to a retail sale or con¬ 
stitutes a nonretail construction activity, 
it is necessary to consider the general 
characteristics of the entire transaction. 
Where one or more of the following con¬ 
ditions arc present, the installation will 
normally be considered a construction 
activity rather than incidental to a re¬ 
tail SAle: 


(1) The cost to the purchaser of the 
installation in relation to the sale price 
of the goods is substantial; 

(2) The installation Involves substan¬ 
tial structural changes, extensive labor, 
planning, or the use of specialized 
equipment; 

(3) Hie goods arc being installed in 
conjunction with the construction of a 
new home or other structure; or 

(4) The goods installed are of a spe¬ 
cialized type which the general con¬ 
suming public does not ordinarily have 
occasion to use. 

<c> An auxiliary employee of an ex¬ 
empt retail or sendee establishment per¬ 
forming clerical, maintenance, or cus¬ 
todial work in the exempt establishment 
which is related to the establishment's 
construction activities will, for enforce¬ 
ment purposes, be considered exempt in 
any workweek tf no more than 20 percent 
of his time is spent in such work. 

"Recognized” as Retail “in the 
Particular Industry” 

§ 779.322 Second requirement for qtinli- 
Tying ns a “retail or nervier r*litbli*lt* 

III* Ml”. 

If the business is one to which the re¬ 
tail concept Is applicable then the 
second requirement for qualifying as a 
“retail or service establishment” within 
that term's statutory definition is that 
75 percent of the establishment's annual 
dollar volume must be derived from sales 
of goods or services (or of both) which 
arc recognized as retail sales or services 
in the particular industry. Under the 
Act. this requirement is distinct from 
the requirement that 75 percent of an¬ 
nual dollar volume be from soles of 
goods or services “not for' resale” 
(l 779.329 1 ; many sales which are not for 
resale lack a retail concept and the fact 
that a sale is not for rccalc cannot estab¬ 
lish that it is recognized as retail in a 
particular industry. (Sec Wirtz v. Stec- 
plcton General Tire Co.. 383 US. 190.) 
To determine whether the sales or serv¬ 
ices of an establishment arc recognized 
os retail sales or cervices in the particu¬ 
lar industry, wc must inquire into what 
is meant by the terms “recognized” and 
“in the particular industry.” and into 
the functions of the Secretary and the 
courts in determining whether the sales 
are recognized as retail in the industry. 

§ 779.323 I’arllrutnr industry. 

In order to determine whether a sale 
or service is recognized a* a retail sale 
or service in the “particular industry” 
it is noccsrary to identify the “particu¬ 
lar” industry to which the sate or service 
belongs. Some situations arc clear and 
present no difficulty. The sale of clothes, 
for example, belongs to the clothing in¬ 
dustry and the sale of ice belongs to the 
Ice Industry. In other situations, a sale 
or service is not so easily earmarked and 
a wide area of overlapping exists. House¬ 
hold appliances arc sold by public utili¬ 
ties as well os by department stores and 
by stores specializing in the sale of such 
goods; and tires are sold by manufac¬ 
turers' outlets, by independent tire 
dealers and by other types of outlets. In 


FiOEftAl REGISTER, VOL 35, NO. 69—THURSDAY. APRIL 9. 1970 








RULES AND REGULATIONS 


5884 


these cases, a fair determination as to 
whether a sale or service is recognized as 
retail in the “particular" Industry may 
be mode by giving to the term “industry" 
its broad statutory definition as a “group 
of industries" and thus Including all in¬ 
dustries wherein a significant quantity 
of the particular product or service is 
sold. For example, in determining 
whether a sale of lumber is a retail sale, 
it is the recognition the sale of lumber 
occupies in the lumber industry gener¬ 
ally which decides its character rather 
than the recognition such sales occupies 
in any branch of that industry. 

§ 779.32 4 Recognition "In." 

The express terms of the statutory 
provision requires the “recognition" to 
be “in“ the industry and not “by" the 
industry. Thus, the basis for the deter¬ 
mination as to what is recognized as 
retail “in the particular industry" is 
wider and greater than the views of an 
employer in a trade or business, or an 
association of such employers. It is clear 
from the legislative history and Judicial 
pronouncements that it w r as not the in¬ 
tent of this provision to delegate to em¬ 
ployers in any particular industry the 
power to exempt themselves from the 
requirements of the Act. It was empha¬ 
sized in the debates in Congress that 
while the view’s of on industry are sig¬ 
nificant and material in determining 
what is recognized as a retail sale In a 
particular industry, the determination is 
not dependent on those views alone. (Sec 
95 Cong. Rec. pp. 12501, 12502, and 
12510; Wirtz v. Steeplcton General Tire 
Co., 383 US. 190; Mitchell v. City Ice 
Co., 273 F. 2d 560 (CA-5); Durkin v. 
Casa Baldrich. Inc.. Ill F. Supp. 71 
(DCPR> affirmed 214 F. 2d 703 <CA-1>: 
see also Aetna Finance Co. v. Mitchell, 
247 F. 2d 190 <CA-1>.) Such a determi¬ 
nation must take into consideration the 
well-settled habits of business, tradi¬ 
tional understanding and common 
knowledge. These involve the under¬ 
standing and knowledge of the purchaser 
as well as the seller, the wholesaler 
as well as the retailer, the employee 
as well as the employer, and private 
and governmental research and sta¬ 
tistical organizations. The understand¬ 
ing of all these and others who have 
knowledge of recognized classifications 
in an industry, would all be relevant In 
the determination of the question, 

§ 779.323 Function* of the Secretary 

Mini the court*. 

It may be necessary for the Secretary 
In the performance of his duties under 
the Act, to determine In some instances 
whether a sale or service is recognized 
as a retail sale or particular industry. 
In the exceptional case where the de¬ 
termination cannot be made on the basis 
of common know ledge or readily acces¬ 
sible information, the Secretary may 
gather the information needed for the 
purpose of making such determinations. 
Available information on usage and 
practice in the industry is carefully con¬ 
sidered in making such determinations, 
but the “word-usage of the industry" 
docs not have controlling force; the Sec¬ 


retary “cannot be hamstrung by the 
terminology of a particular trade" and 
possesses considerable discretion as the 
one responsible for the actual adminis¬ 
tration of the Act, (Wlrtz v. Stcepleton 
General Tire Co., 383 U.S. 190; and sec 
95 Cong. Rec. 12501-12502, 12510.) The 
responsibility for making final decisions, 
of course, rests with the courts. An em¬ 
ployer disagreeing with the determina¬ 
tions of the Secretary and claiming ex¬ 
emption has the burden of proving In a 
court proceeding that the prescribed 
percentage of the establishment’s sales 
or services arc recognized as retail in the 
industry and that his establishment 
qualifies for the exemption claimed by 
him. <8ee Wirtz v. Stcepleton. cited 
above, and 95 Cong. Rec. 12510.) 

§ 779.326 Sourre* of information. 

In determining whether a sale or serv¬ 
ice Is recognized as a retail sale or serv¬ 
ice In a particular Industry, there are 
available to the Secretary a number of 
sources of information to aid him in ar¬ 
riving at a conclusion. These sources in¬ 
clude: (a) The legislative history of the 
Act as originally enacted in 1938 and the 
legislative history of the 1949, 1961. and 
1966 amendments to the Act pertaining 
to those sections in which the term “re¬ 
tail or service establishment" is found, 
particularly in the section 13(a)(2) ex¬ 
emption; (b) the decisions of the courts 
during the intervening years; and (c) 
the Secretary's experience in the inter¬ 
vening years In interpreting and admin¬ 
istering the Act. These sources of infor¬ 
mation enable the Secretary to lay down 
certain standards and criteria, as dis¬ 
cussed in this subpart, for determining 
generally and in some cases specifically 
what sales or services are recognized as 
retail sales or services in particular 
industries. 

§ 779.327 Wholesale Miles. 

A wholesale sale, of course, is not 
recognized as a retail sale. If an estab¬ 
lishment derives more than 25 percent 
of its annual dollar volume from sales 
made at wholesale, it clearly cannot 
qualify as a retail and service establish¬ 
ment. It must be remembered, however, 
that what is a retail sale for purposes of 
a sales tax law is not necessarily a retail 
sale for purposes of the statutory defini¬ 
tion of the term “retail or service estab¬ 
lishment". Similarly, a showing that sales 
of goods or services are not wholesale or 
are made to the ultimate consumer and 
arc not for resale does not necessarily 
prove that such sales or services are 
recognized In the particular Industry as 
retail. (Wirtz v. Stecpleton General Tire 
Co.. 383 U5.190.) 

§ 779.328 Krlail and >*hole*ale di*»lin- 
jtuivlird. 

(a) The distinction between a retail 
sale and a wholesale sale Is one of fact. 
Typically, retail sales are made to the 
general consuming public. The sales are 
numerous and involve small quantities of 
goods or services. Wholesale establish¬ 
ments usually exclude the general con¬ 
suming public as a matter of established 
business policy and confine their sales to 


other wholesalers, retailers, and In¬ 
dustrial or business purchasers in 
quantities greater than are normally sold 
to the general consuming public at retail. 
What constitutes a small quantity of 
goods depends, of course, upon the facts 
in the particular case and the quantity 
will vary with different commodities and 
In different trades and industries. Thus, 
a different quantity would be character¬ 
istic of retail sales of canned tomato 
Juice, bed sheets, furniture, coal. etc. The 
quantity test is a well-recognized busi¬ 
ness concept. There are reasonably defi¬ 
nite limits as to the quantity of a par¬ 
ticular commodity which the general 
consuming public regularly purchases at 
any given time at retail and businessmen 
are aware of these buying habits. These 
buying habits set the standard for the 
quantity of goods which is recognizee! in 
an Industry as the subject of a retail 
sale. Quantities which are materially in 
excess of such a standard are generally 
regarded as wholesale and not retail 
quantities. 

(b) The sale of goods or services in a 
quantity approximating the quantity in¬ 
volved in a normal wholesale transaction 
and as to which a special discount from 
the normal retail price is given is gen¬ 
erally regarded as a wholesale sale in 
most industries. Whether the sale of such 
a quantity must always involve a dis¬ 
count In order to beconsidcred a whole¬ 
sale sale depends upon Industry prac¬ 
tice. If the practice in a particular in¬ 
dustry is such that a discount from the 
normal retail price is not regarded In the 
industry as significant in determining 
whether the sale of a certain quantity U 
a wholesale sale, then the question of 
whether the sale of such a quantity will 
be considered a wholesale sale would be 
determined without reference to the 
price. In some industries, the sale of a 
small quantity at a discount may also 
be regarded as a wholesale sale, in which 
case it will be so treated for purposes of 
the exemption. Generally, as the 
Supreme Court has recognized (Wirtz v. 
Stcepleton General Tire Co., 383 US. 
190 >. both the legislative history and 
common parlance suggest that “the term 
retail becomes less apt as the quantity 
and the price discount increases in a 
particular transaction." 

(c) In some cases, a purchaser con¬ 
tracts for the purchase of a large quantity 
of goods or services to be delivered or 
performed in smaller quantities or Jobs 
from time to time as the occasion re¬ 
quires. In other cases, the purchaser in¬ 
stead of entering into a single contract 
for the entire amount of goods, or serv¬ 
ices. receives a series of regular deliveries 
or performances pursuant to a quotation, 
bid. estimate, or general business ar¬ 
rangement or understanding. In these 
situations, if the total quantity of goods 
or services which is sold Is materially in 
excess of the total quantity of goods or 
services which might reasonably be pur¬ 
chased by a member of the genera! con¬ 
suming public during the same period, it 
will be treated as a wholesale quantity f°J 
purposes of the statutory definition oi 
the term “retail or service establish¬ 
ment". 'm the absence of clear evidence 
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that under such circumstances such a 
Quantity Is recognized as a retail quan¬ 
tity in the particular Industry. For ex¬ 
ample, if a food service firm contracts 
with a college to provide meals for the 
latter's boarding students for a term, in 
consideration of payment by the college 
of a stipulated sum based on the number 
of students registered or provided with 
meals, the services are being sold in a 
wholesale, rather than a retail quantity. 
If such a contract is entered into as a 
result of formal bids, as noted in para¬ 
graph <d) of this section, this would be 
an additional reason for nonrecognition 
of the transaction as a retail sale of such 
services. 

<d> Sales made pursuant to formal 
bid procedures, such as those utilized by 
the agencies of Federal, State, and local 
governments and oftentimes by commer¬ 
cial and industrial concerns involving the 
Issuance by the buyer of a formal invita¬ 
tion to bid on certain merchandise or 
services for delivery In accordance with 
prescribed terms and specifications, are 
not recognized as retail sales. 

§ 779.329 FCfrrl of type of cu»tomfr 
atul type of good* or *ervIce*. 

In some industries the type of goods 
or services sold or the type of purchaser 
of goods or services are determining fac¬ 
tors in whether a sale or service is rec¬ 
ognized as retail in the particular 
industry. In other industries a sale or 
service may be recognized os retail re¬ 
gardless of the type of goods or services 
sold or the type of customer. Where a 
sale is recognized as retail regardless of 
the type of customer. Its character as 
such will not be affected by the charac¬ 
ter of the customer, with reference to 
whether he is a private individual or a 
business concern, or by the use the pur¬ 
chaser makes of the purchased commod¬ 
ity. For example, If the sole of a single 
Automobile to anyone for any purpose is 
recognized as a retail sale in the industry. 
H will be considered as a retail sale for 
punxxses of the exemption whether the 
customer be a private individual or an 
industrial concern or whether the auto¬ 
mobile is used by the purchaser for pleas¬ 
ure purposes or for business purposes. 
If a iale of a particular quantity of coal 
I* recognized in the industry as a retail 
sale, its character as such will not be af¬ 
fected by the fact that it is sold for the 
purpose of heating an ofllce building as 
dhtingulshed from a private dwelling. If 
the repair of a wash basin is recognized 
m the industry as a retail service, its 
character as such will not be affected by 
the fact that it is a wash basin in a fac¬ 
tory building as distinguished from a 
va/h basin in a private dwelling house. 
It muut be remembered that these prin¬ 
ciple* apply only to those sales of goods 
or services wiiich have a retail concept, 
that is, where the subject matter is "re- 
Uilable.- See 5 779.321. The "industry- 
rccogniUon" question as to whether such 
**ics art* recognized as retail in the in- 
ojjstry has no relevancy if in fact the 
jooas and services sold are not of a 
"retAilable* character, as previously ex¬ 
plained. If the subject of the sale does 


not come within the concept of retail- 
able items contemplated by the statute, 
there can be no recognition in any in¬ 
dustry of the sale of the goods or services 
as retail, for purposes of the Act, even 
though the nomenclature used by the 
Industry members may put a retail label 
on the transaction. (See Wirtz v. Steeple- 
ton General Tire Co., 383 UB. 190; 
Mitchell v. Kentucky Finance Co., 359 
US. 290.) 

8ales Not Made for Resale 

§ 779.330 Third requirement for quali¬ 
fying a* a “retail or nervier e«tabli*li~ 
mrnL n 

The third requirement for qualifying 
as a “retail or service establishment" 
within that term's statutory definition is 
that 75 percent of the retail or service 
establishment's annual dollar volume 
must be from sales of goods or of services 
(or of both) which are not made for 
resale. At least three-fourths of the total 
sales of goods or services (or of both) 
(measured by annual dollar volume) 
must not be made for resale. Except un¬ 
der the special provision In section 3<n) 
of the Act. discussed In l 779.335, the re¬ 
quirement that 75 percent of the estab¬ 
lishment's dollar volume be from sales 
of goods or services “not for resale" is a 
separate test and a sale which is “for 
resale" cannot be counted toward the 
required 75 percent even if it is recog¬ 
nized as retail in the particular Industry. 
The prescribed 76 percent must be from 
sales which are both not for resale and 
recognized as retail. 

§ 779.331 Manning of wile* “for 

Except with respect to a specific situa¬ 
tion regarding certain building materials, 
the word "resale" is not defined in the 
Act. The common meaning of “resale" is 
the act of "selling again." A sale is made 
for resale where the seller knows or has 
reasonable cause to believe that the goods 
or services will be resold, whether in their 
original form, or in an altered form, or 
as a part, component or Ingredient of 
another article. Where the goods or serv¬ 
ices are sold for resale, it does not matter 
what ultimately happens to such goods 
or services. Tims, the fact that the goods 
are consumed by fire or no market is 
found for them, and are. therefore, never 
resold does not alter the character of the 
sale which is made for resale. Similarly, if 
at the time the sale Is made, the seller 
has no knowledge or reasonable cause 
to believe that the goods are purchased 
for the purpose of resale, the fact that 
the goods later are actually resold is not 
controlling. In considering whether there 
is a sale of goods or services and whether 
such goods or services are sold for resale 
in any specific situation, the term "sale" 
Includes, as defined in section 3<k> of 
the Act. "any sale, exchange, contract 
to sell, consignment for sale, shipment 
for sale, or other disposition." Thus, un¬ 
der the definition sales by an establish¬ 
ment to a competitor are regarded as 
sales for resale even though made with¬ 
out profit. (Northwestern-Hanna Fuel 
Co. v. McComb, 166 F. 2d 932 (CA-8).) 


Similarly, sales for distribution by the 
purchaser for business purposes are sales 
for resale under the “other disposition" 
language of the definition of “sale" even 
though distributed at no cost to the ulti¬ 
mate recipient. (See Mitchell v. Duplicate 
Photo Service. 13 WH Cases 71. 31 L.C. 
Par. 70,287 (SX>. Cal. 1956) accord. 
Mitchell v. Sherry Corine Corporation, 
264 F. 2d 831 (CA-4) (sale of meals to 
airlines for distribution to their pas¬ 
sengers).) It should be noted, however, 
that occasional transfers of goods from 
the stock of one retail or service es¬ 
tablishment to relieve a shortage in an¬ 
other such establishment under the same 
ownership will not be considered as sales 
for resale. 

£ 779.332 Resale of goods in an altered 
form or *» part* or ingredients of 
, other goods or nervier*. 

Sale for resale includes the sale of 
goods which will be resold in their 
original form, in an altered form, or as 
a part or ingredient of another article 
A sale of goods which the seller knows, 
or has reasonable cause to believe, will 
be resold after processing or manufac¬ 
ture is a sale for resale. Thus, sales of 
parts with the expectation that they will 
be incorporated in aircraft and that the 
aircraft will be sold clearly are sales for 
resale, f Arnold v. Ben Kanowsky, Inc., 
361 US. 388.) Similarly, the sale of lum¬ 
ber to furniture or box factories, or the 
sale of textiles to clothing manufac¬ 
turers. is a sale for resale even though 
the goods are resold in the form of furni¬ 
ture or clothing. The principle is also 
illustrated in cases where the article sold 
becomes a part or an ingredient of an¬ 
other, such os scrap metal in steel, dyes 
in fabrics, flour In bread and pastries, 
and salt In food or Ice in beverages. 
(Mitchell v. Douglas Auto Parts Co.. 11 
WH Cases 897, 25 L.C. Par. 68, 119 (N.D. 
Ill.. 1954).) The fact that goods sold will 
be resold as a part of a service In w’hlch 
they arc used or as a part of a building 
into which they are incorporated does 
not negate the character of the sale as 
one "for resale." < Mitchell v. Furman 
Beauty Supply, 300 F. 2d 16 (CA-3); 
Mayol v. Mitchell. 280 F. 2d 477 (CA-1), 
cert, denied 364 UJS. 902; Goldberg v. 
Kieban Eng. Corp., 303 F. 2d 855 
(CA-5).) 

S 779.333 Good* Mild for um* a# ran 
material* In ollirr product*. 

Goods arc sold for resale where they 
are sold for use as a raw material In the 
production of a specific product to bo 
sold, such as sales of coal for the produc¬ 
tion of coke, coal gas. or electricity, or 
sales of liquefied-petroleum-gas for the 
production of chemicals or synthetic 
rubber. However, the goods are not con¬ 
sidered sold for resale if sold for general 
industrial or commercial uses, such as 
coal for use in laundries, bakeries, nurs¬ 
eries. canneries, or for space heating, or 
Ice for use by grocery stores or meat mar¬ 
kets in cooling and preserving groceries 
and meat to be sold. Similarly. Ice used 
for cooling soft drinks while in storage 
will not be considered sold for resale. On 
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the other hand. Ice or Ice cubes sold for 
serving in soft drinks or other beverages 

will be considered as sales for resale. 

* 

§ 779.334 SjiIc* of wrvicr# for resale. 

The same principles apply In the case 
of sales of services for resale. A sale of 
services where the seller knows or has 
reasonable cause to believe will be resold 
is a sale for resale. Where, for example, 
an establishment reconditions and re¬ 
pairs watches for retail Jewelers who re¬ 
sell the services to their own customers, 
the services constitute a sale for resale. 
Where a garage repairs automobiles for a 
secondhand automobile dealer with the 
knowledge or reasonable cause to believe 
that the automobile on which the work 
is performed will be sold, the service 
performed by the garage is a sale for 
resale. The services performed by a 
dental laboratory in the making of ar¬ 
tificial teeth for the dentist for the use 
of his patients Is a sale of services <as 
w f ell as of goods) for resale. The services 
of a fur repair and storage establishment 
performed for other establishments who 
sell these services to their own customers, 
constitute sales for resale. As in the 
case of the sale of goods, in certain 
circumstances, sales of services to a busi¬ 
ness for a specific use in performing a 
different service which such business 
renders to its own customers arc in eco¬ 
nomic effect sales for resale as a part 
of the service that the purchaser In turn 
sells to his customers, even though such 
services are consumed in the process of 
performance of the latter service. For 
example, if a storage establishment uses 
mothproofing services in order to render 
satisfactory storage services for its cus¬ 
tomers. the sale of such mothproofing 
services to that storage establishment 
will be considered a sale for resale. 

§ 779.335 of ImiMing material* 

for residential or farm building 
roiMJrurtioti. 

Section 3<n) of the Act. as amended, 
excludes from the category of sales for 
resale “the sale of goods to be used in 
residential or farm building construc¬ 
tion. repair or maintenance: Provided. 
That the sale is recognized as a bona fide 
retail sale in the industry." Under this 
section a sale of building materials to a 
building contractor or a builder for use 
in residential or farm building, repair or 
maintenance is not a sale for resale, 
provided, the sale is otherwise recognized 
as a bona fide retail sale in the industry. 
If the sale is not so recognized It will be 
considered a sale for resale. Thus, only 
bona fide retail sales of building mate¬ 
rials to a building contractor or a builder 
for the uses described would be taken out 
of the category of sales for resale. (Suers. 
De A. Mayol & Co. v. Mitchell. 280 F. 2d 
477 (CA-1): Elder v. Phillips & Buttroff 
Mfg. Co.. 23 L.C. Par. 67.524 (Tcnn., 
1958>.) The legislative history of the 
amendment Indicates that it is not the 
intent of its sponsors to remove from 
the category of sales for resale such 
sales, for example, as sales of lumber to 
a contractor to build a whole residential 
subdivision. (See 95 Cong. Rec. 12533- 
12535; Sen. 8t.. ibid: 14877.) 
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§ 779.336 Snlr* of building material* 
for rommrrrial property ron» I ruc¬ 
tion. 

Sales of building materials to a con¬ 
tractor or speculative builder for the 
construction, maintenance or repair of 
commercial property or any other prop¬ 
erty not excepted in section 3<n> of the 
Act. as explained above, will be consid¬ 
ered as sales for resale. (See § 779.332, 
§ 779.335.) Some employers who arc deal¬ 
ers in building materials are also 
engaged in the business of building 
contractors or speculative builders. 
Building materials for the carrying 
on of the employer’s contracting or 
speculative building business often 
are supplied by the employer him¬ 
self from or through his building mate¬ 
rials establishment. In the analysis of 
the sales of the building materials es¬ 
tablishment for the purpose of deter¬ 
mining tiie qualification of such estab¬ 
lishment as a 44 retail or service estab¬ 
lishment” all transfers of stock made by 
the employer from or through his build¬ 
ing materials establishment to his build¬ 
ing business for the construction, main¬ 
tenance or repair of commercial property 
or any other property not excepted in 
section 3<n> of the Act will be consid¬ 
ered as sales made by such establishment 
for resale. 

General Tests or Exemption Under 
Section 13(a) (2) 

§ 779.337 |{«M|uirrntcnl«* of exemption 
Minimarizcd. 

(a) An establishment which Is a ‘’re¬ 
tail or service establishment’* within the 
Act’s statutory definition of that term 
(See discussion in 55 770.312 to 779.336) 
must, to qualify as an exempt retail or 
service establishment under section 13 
(a)(2) of the Act <8ee § 779.301), meet 
both of the following tests: 

(1) More than 50 percent of the retail 
or service establishment’s total annual 
dollar volume of sales must be derived 
from sales of goods or services (or both) 
w r hlch are made within the State in 
which the establishment is located; and 

(2) Either: 

(i) The retail or service establish¬ 
ment must not be in an enterprise of the 
type described in section 3(s). or 

(ii) If the retail or service establish¬ 
ment is in an enterprise of the type de¬ 
scribed in 3(s), It has an annual volume 
of sales (exclusive of excise taxes at the 
retail level which are separately stated) 
of less than $250,000. 

<b> The language of the statute in 
section 13(a)(2) expressly excludes from 
the exemption an establishment or em¬ 
ployee engaged in laundering, cleaning, 
or repairing clothing or fabrics or an es¬ 
tablishment engaged in the operation of 
a hospital. Institution, or school de¬ 
scribed in section 3(s) (4) of the Act. No 
exemption for these is provided under 
this section even If the establishment 
meets the tests set forth in paragraph 
(a) of this section. (8cc 5 779.338(b).) 
With respect to laundering and dry- 
cleaning establishments, which Congress 
found to lack a retail concept (See 
5 779.317) and had provided with a sep¬ 


arate exemption in former section 13 
(a)(3) of the Act. repealed by the 1966 
amendments, this exclusion simply 
clarifies the congressional Intent to cover 
employees in such work under section 
3(8) (2> of the present Act and to make 
sure that no exemption under 13(a)(2) 
will be construed so as to defeat the 
purpose of repealing the prior special 
exemption. 

§ 779.338 Eflrrl of 1961 nml 1966 

amendment*. 

(a) The 1961 amendments to the Fair 
Labor Standards Act narrowed the ex¬ 
emption for retail or service establish¬ 
ments by permitting section 13(a)(2) to 
be applied only to an establishment 
which svas not in a covered enterprise, 
or (if it was in such an enterprise • which 
had an annual gross volume of sales of 
less than $250,000 (exclusive of specified 
taxes). There were certain exceptions to 
this general principle. These exceptions 
were set out In section 13(a) (2) (11) and 
(ill). The establishments enumerated 
therein w'cr© exempt whether or not they 
were in a covered enterprise and re¬ 
gardless of the annual dollar volume of 
sales. They wore: Hotels, motels, res¬ 
taurants. motion picture theaters, sea¬ 
sonally operated amusement or recrea¬ 
tional establishments, hospitals, institu¬ 
tions primarily engaged in the care of 
the sick, the aged, the mentally 111 or 
defective residing on the premises of the 
institution, and schools for physically or 
mentally handicapped or gifted children 
These establishments w r ere exempt If 
they met the basic 50 percent in 8tate 
sales test and the 75 percent retail sales 
test of section 13(a)(2). The 1966 
amendments to the Act repealed sec¬ 
tions 13(a)(2) <ii) and (lil). Now to be 
exempt under section 13(a)(2) hotel* 
motels, and restaurants must meet the 
same tests as other retail or service es¬ 
tablishments tsee 5 779.337>. Seasonal 
amusement or recreational establish¬ 
ments and motion picture theaters now 
have special exemptions from both the 
minimum wage and overtime pay provi¬ 
sions of the Act os provided by the 1906 
amendments in sections 13(a)(3) and 
13(a)(9) respectively. 

<b> Certain establishments which 
were previously exempt under section 
13(a)(2) prior to the 1966 amendments 
have been specifically excluded from this 
exemption as a result of the amend¬ 
ments, even though they may still qual¬ 
ify as retail or service establishments 
under the definition of such an estab¬ 
lishment In that section. These arc hos¬ 
pitals. institutions primarily engaged in 
the care of the sick, the aged, the men¬ 
tally 111 or defective residing on the 
premises of the institution, and school*' 
for physically or mentally handicapped 
or gifted children. However, such insti¬ 
tutions have been recognized as having 
a retail concept and where the nature 
of their operations has not changed and 
where they otherwise satisfy 
definition of a “retail or service establish¬ 
ment", certain food service employees 
employed by such institutions will oe 
considered to be exempt from the Acts 
overtime pay provisions under section 
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13ib)<18», exemptions for their admin¬ 
istrative or executive employees will not 
be defeated by nonexempt work occupy¬ 
ing less than 40 percent of the em¬ 
ployee’s time, and full-time students may 
br employed in accordance with the spe¬ 
cial minimum wage provisions of section 
14 of the Act and Part 519 of this 
chapter. 

§ 779.339 More than 30 pnrrnl intr.i- 
•lute *alr* m|«iirr<J. 

The first test specified in section 13 
ta><2> is that more than 50 percent of 
the sales of goods or of services (or of 
both) of a “retail or service establish¬ 
ment” ‘measured by annual dollar 
volume) must be made “within the State 
in which the establishment is located”. 
This limitation means that such estab¬ 
lishment must be primarily engaged 
(more than 50 percent) in selling to or 
serving customers within Its State. If the 
establishment Is engaged to the extent 
of 50 percent or more in selling to or 
serving customers outside the State of its 
location, the requirement is not met and 
the establishment cannot qualify for 
exemption. 


§ 779.3 10 Out-of-State ru-iomrr*. 

Whether the sale or service is made 
to an out-of-State customer Is a ques¬ 
tion of fact. In order for a customer to 
be considered an out-of-State customer, 
some specific relationship between him 
and the seller has to exist to indicate his 
out-of-State character. Sales made to 
the casual cash-and-carry customer of 
a retail or service establishment, who. 
for all practical purposes, is indistin¬ 
guishable from the mass of customers 
who visit the establishment, are sales 
made within the State even though the 
seller knows or has reason to believe, 
because of his proximity to the State 
line or because he Is frequented by 
tourists, that some of the customers who 
vLdt Ills establishment reside outside 
the State. If the customer is of that 
type, sales made to him are sales made 
within the State even if the seller knows 
In the particular instance that the cus¬ 
tomer resides outside the State. On the 
other hand, a sale is made to an out-of- 
State customer and. therefore. Is not a 
sale made “within the State” in which 
the establishment Is located, if delivery 
of the goods is made outside the State. 
It should be noted that sales of goods 
or services that are conditioned upon 
acceptance or rejection by an out-of- 
State source are interstate sales and not 
•ales made within the State for pur¬ 
poses of section 13(a)(2). For example, 
a contract entered into in the State 
vhere the customer resides for the de- 
«very of a magazine to the customer’s 
residence, is an interstate sale if the con- 
approved by the out-of- 
owite home office of the company pub- 
ma * azta « before it becomes 


* l4ma «^ within il»r Stale' 

, rncnsrmrni in rommrrtr' 
iMincuUliocl. 

Stf2! C *.i 0 2“ tomer * located to the snm 
feu e as the establishment are sale 

m t within the state” even thougl 
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such sales may constitute engagement 
in interstate commerce as where the sale 
(a) is made pursuant to prior orders 
from customers for goods to be obtained 
from outside the State; <b) contemplates 
the purchase of goods from outside the 
State to fill a customer’s order; or (c> Is 
made to a customer for use in interstate 
commerce or in production of goods for 
such commerce. 

Computing Annual Dollar Volume and 
Combination or Exemptions 

8 779.312 Method* of computing annintl 
toluttir of «nlr«u 

The tests as to whether an establish¬ 
ment qualifies for exemption under sec¬ 
tion 13<a>(2> of the Act are specified 
In terms of the “annual dollar volume 
of sales*’ of goods or of services (or 
both > and percentages thereof. The “an¬ 
nual dollar volume of sales” of an estab¬ 
lishment consists of the gross receipts 
from all sales of the establishment dur¬ 
ing a 12-month period. The methods of 
computing It for purposes of determin¬ 
ing whether the establishment qualifies 
under the tests of the exemption are the 
same as the methods of calculating 
whether the annual gross volume of 
saler or business of an enterprise or an 
establishment meets the statutory dollar 
tests for coverage. These are discussed in 
*5 779 265 to 7791169. However, for pur¬ 
poses of the exemption tests the specified 
percentages are based on annual dollar 
volume before deduction of those taxes 
which are .excluded In determining 
whether the $250,000 test is met. The 
exemption tests are in terms of the 
annual dollar volume of the establish¬ 
ment. This will include dollar volume 
from transactions with other establish¬ 
ments In the same enterprise, even 
though such transactions within an en¬ 
terprise may not be part of the annual 
gross volume of the enterprise's sales 
made or business done «see { 779.259). 

8 779.313 fomliinnliflih of rtrni|ilimi«. 

<a> An employee may be engaged in 
a particular workweek in two or more 
types of activities for each of which a 
specific exemption is provided by the 
Act. The combined w f ork of the employee 
during such a workweek may not satisfy 
the requirements of cither exemption. It 
is not the intent of the Act. however, that 
an exemption based on the performance 
of one exempt activity should be defeated 
by the performance of another activity 
which has been made the basis of an 
equivalent exemption under another pro¬ 
vision of the Act. Thus, wrhere an em¬ 
ployee during a particular workweek is 
exclusively engaged In performing two 
or more activities to which different ex¬ 
emptions are applicable, each of which 
activities considered separately would be 
an exempt activity under the applicable 
exemption if it w’ere the sole activity of 
the employee for the whole workweek in 
question, as a matter of enforcement 
policy the employee will be considered 
exempt during such workw'cok. If the 
scope of such exemptions Is not the same, 
the exemption applicable to the employee 
win be equivalent to that provided by 
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whichever exemption provision is more 
limited in scope. 

(b) In the case of an establishment 
which sells both goods and services at 
retail and which qualifies as an exempt 
establishment under section 13(a)(2). 
but cannot, as a whole, meet the tests of 
section 13(a) <4) because it sells services 
as well as goods, a combination of section 
13(a)(2) and 13(a)(4) exemptions may 
nevertheless be available for employees 
of the establishment who make or proc¬ 
ess, on the premises, goods which it sells 
Such employees employed by an estab¬ 
lishment which, as a whole, meets the 
testa set forth in section 13(a)(2). will 
be considered exempt under this combi¬ 
nation exemption if the establishment, 
on the basis of all its activities other than 
sales of services, would meet the tests 
of section 13(a)(4). 

< c) Where two or more exemptions arc 
applicable to an employee’s work or em¬ 
ployment during a workweek and where 
he may be exempt under a combination 
of exemptions as stated above, the avail¬ 
ability of a combination exemption will 
depend on whether the employee meets 
all the requirements of each exemption 
which it is sought to combine. 

8 779.3 M ritefrrvedl 

Engaging tn Manufacturing and Proc¬ 
essing Activities ; Section 13 ‘ a»«4 * 

8 779.313 F.xrmptfnn |irn\itlr*I in *rr- 
liott 13(a)(1), 

The rectlon I3«a‘*4> exemption <scc 
I 779.301) exempts any employee em¬ 
ployed by a retail establishment which 
meets the requirements for exemption 
under section 13(a)(2), even though the 
establishment makes or processes on Its 
own premises the goods that It sells, pro¬ 
vided. that more than 85 percent of such 
establishment's annual dollar volume of 
sales of the goods so made or processed 
Is made within the State In which the 
establishment Is located, and other pre¬ 
scribed testa are met. 

8 779.316 Rrqiiirrmrnt* for r\rmplmn 
Mimmirixed, 

An establishment to qualify for ex¬ 
emption under section 13(a)(4) must be 
an exempt retail establishment under 
section 13(a)(2); that is. 75 percent of 
Its annual dollar volume of sales of goods 
must not be for resale. 75 percent of its 
annual dollar volume of sales of goods 
must be recognized as retail In Its indus¬ 
try. over 50 percent of its annual dollar 
volume of sales of goods must be made 
within the State in which the establish¬ 
ment is located, and its annual dollar 
volume of sales must be under $250,000 
In addition, the establishment must meet 
the following three tests; 

(a> The establishment must be recog¬ 
nized as a retail establishment In the 
particular Industry. 

(b) The goods which the exempt 
establishment makes or processes must 
be made or processed at the establish¬ 
ment which sells the goods. * 

(c) More than 85 percent of the estab¬ 
lishment’s annual dollar volume of sales 
of the goods which it makes or processes 
must be made within the State in which 
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the establishment is located. (See Act. 
section 13(a) (2>; H. Rcpt. No. 1453, 81st 
Cong, first session, p. 27; Arnold v. Ben 
Kanowsky, Inc., 361 U.S. 388.) 

§ 779.317 Exemption limited lo “rrf«R* 
ni/ed rrtail establishment"$ Fuclorifl 
not rxempt. 

The section 13(a)(4) exemption re¬ 
quires the establishment to be recognized 
as a retail establishment in the particular 
Industry. This test limits the exemption 
to retail establishments only, and ex¬ 
cludes factories as such and establish¬ 
ments to which the retail concept does 
not apply. In other words this test re¬ 
quires that the establishment as a whole 
be recognized as a retail establishment 
although it makes or processes at the 
establishment the goods it sells. Typical 
of the establishments which may be 
recognized as retail establishments under 
the exemption are custom tailor shops, 
candy shops, ice cream parlors, bakeries, 
drug stores, optometrist establishments, 
retail ice plants and other local retail 
establishments which make or process 
the goods they sell and meet the other 
tests for exemption. Clearly factories as 
such are not “recognized retail estab¬ 
lishments" and would not be eligible for 
this exemption. (See 95 Cong. Rec. pp. 

11001, 11200, 11216, and 14942.) 

§ 779.318 Good* nui*l 1m* marie nt the 
e»tnblL-hment *ltirh »cll« them. 

ca> Further to make certain that the 
exemption applies to retail establish¬ 
ments only and not to factories, an addi¬ 
tional requirement of the exemption is 
that the goods which the exempt estab¬ 
lishment makes or processes must be 
made or processed at the establishment 
which sells the goods. The exemption does 
not apply to an establishment which 
makes or processes goods for sale to cus¬ 
tomers who will go to other places to buy 
them. Thus an establishment that makes 
or processes any goods which the em¬ 
ployer will sell from another establish¬ 
ment, is not exempt. If the establishment 
making the goods does not sell such 
goods but makes them for the purpose 
of selling them at other establishments 
the establishment making the goods is 
a factory and not a retail establishment. 

(b) Where the making or processing 
of the goods takes place away from the 
selling establislimcnt. the section 13(a) 

(4) requirement that both the making or 
processing and selling take place at the 
same establishment cannot be met. This 
will be true even though the place at 
which the goods are made or processed 
services the retail selling establishment 
exclusively. In such a situation, while the 
selling establishment may qualify for 
exemption under section 13(a) (2), the 
separate establishment at which the 
goods are made or processed will not be 
exempt. The latter is a manufacturing 
establishment. For example, a candy 
kitchen manufacturing candy for sale 
at separate retail outlets is a manufac¬ 
turing establishment and not a retail^ lishment is a service establishment, it 


tall establishment are sold by the estab¬ 
lishment through outside salesmen las. 
for example, department store salesmen 
taking orders from housewives for drap¬ 
eries) will not defeat the exemption if 
otherwise applicable. On the other hand, 
in the case of a factory or similar estab¬ 
lishment devoted to making or processing 
goods, the fact that its goods are sold 
at retail by outside salesmen provides 
no ground for recognizing the establish¬ 
ment as a retail establishment or qualify¬ 
ing it for exemption. 

§ 779.349 Tlie 83-perrent requirement. 

The final requirement for the section 
13(a)(4) exemption is that more than 
85 percent of the establishment's sales 
of the goods it makes or processes, meas¬ 
ured by annual dollar volume, must con¬ 
sist of sales made within the State in 
w'hich the establishment is located. A 
retail establishment of the type intended 
to be exempt under this exemption may 
also sell goods which it does not make or 
process; the 85-percent requirement ap¬ 
plies only to the sales of goods which are 
made or processed at the establishment. 
This must not be confused with the ad¬ 
ditional test which requires that the 
establishment, to be exempt, must derive 
more than 50 percent of its entire an¬ 
nual dollar volume of sales of goods from 
sales made within the State. (See 
5 779,339.) In other words, more than 85 
percent of the establishment’s annual 
dollar volume of sales of goods made or 
processed at the establishment, and 
more than 50 percent of the establish¬ 
ment’s total annual dollar volume of 
sales of all the goods sold by the estab¬ 
lishment. must be derived from sales 
made within the State. An establishment 
will not lose an otherwise applicable ex¬ 
emption under section 13(a)(4) merely 
because some of its sales of goods made 
or processed at the establishment are 
sales for resale or are not recognized as 
retail sales in the particular industry. 
Sales for resale, such as wholesale sales, 
and other sales not recognized as retail 
sales in the industry, will be counted in 
the 25-percent tolerance permitted by 
the exemption. (Cf. Arnold v. Ben 
Kanowsky. Inc., 361 U3. 388.) Thus, 
for example, a bakery otherwise meet¬ 
ing the tests of 13(a)(4) making and 
selling baked goods on the premises 
nevertheless will qualify as an exempt 
retail establishment even though it 
engages in the sale of baked goods to 
grocery stores for resale if such sales, 
together with other sales not recognized 
as retail In the industry, do not exceed 
25 percent of tlie total annual dollar 
volume of the establishment. 

§ 779.330 The *rrUon 13(a)(1) exemp¬ 
tion (ioc» not Apply to •ervice 
eMabliolimrfile. 

The section 13(a)(4) exemption ap¬ 
plies to retail establishments engaged 
In the selling of goods. It does not apply 
to service establishments. If the estab- 


establishment. (Fred Wolferman. Inc. v. 
Gustafson. 169 F. 2d 759 <CA-8>.) 

(c) The fact that goods made or proc¬ 
essed on the premises of a bona fide re- 


must qualify under section 13(a)(2) in 
order to be exempt. A retail establish¬ 
ment selling goods, however, also may 
perform services incidental or necessary 


to the sale of such goods, such as a de¬ 
livery service by a bakery store or in¬ 
stallation of antennas by a radio dealer 
for ills customers, without affecting the 
character of the establishment as a retail 
establishment qualified for exemption 
under section 13(a) (4). 


Engaging in Contract Telegraph Acenct 
Operation; Section 13(a) (11) 

§779.331 Exemption provided. 

Section 13(a) (11) (See 5 779.301) ex¬ 
empts from sections 6 and 7 of the Act 
any employee or proprietor who is en¬ 
gaged in handling telegraphic messages 
for the public in a retail or service estab¬ 
lishment which qualifies as an exempt 
retail or service establishment under 
section 13(a)(2), if the conditions 
specified in section 13(a) (11) are met 
and the provisions of sections 6 and 7 of 
the Act would not otherwise apply. 

§ 779.352 Requirement* for exemption. 

The requirements of the exemption 
are; (a) The establishment in which the 
employee or proprietor works must 
qualify as an exempt retail or service 
establishment under section 13(a)(2) of 
the Act; (b) the employee or proprietor 
must be engaged in handling telegraphic 
messages for the public pursuant to an 
agency or contract arrangement with a 
telegraph company; (c) such employee 
or proprietor must be one to whom the 
minimum wage and overtime pay pro¬ 
visions of the Act would not apply in 
the absence of such handling of tele¬ 
graphic messages (Sec Western Union 
Tel. Co. v. McComb 165 F. 2d 65 <CA-6). 
certiorari denied, 333 U8. 862); and (d) 
the exemption applies only where the 
telegraphic message revenue does not ex¬ 
ceed $500 a month. For purposes of this 
exemption only, in determining whether 
a retail or service establishment meets 
the percentage tests contained in section 
13(a)(2) of the Act, the receipts from 
the telegraphic message agency will not 
be included. 

Classification or Sales and Establish¬ 
ments in Certain Industrie 


§ 779*333 lla-i* for clAwificAlion. 

The general principles governing the 
application of the 13(a) (2) and 13(a)(4) 
exemptions are explained in detail earlier 
In this subpart. It is the purpose of the 
following sections to show how these 
principles apply to establishments in cer¬ 
tain specific industries. In these indus¬ 
tries the Divisions have made special 
studies, held hearings or consulted wiUi 
representatives of Industry and labor, to 
ascertain the facts. Based upon these 

facts the following determinations have 

been made as to wlilch sales or establish¬ 
ments are, and which are not, recognixea 
as retail in the particular industry. 
Lumber and Building Materials Dealer 


menta* 

ia) Section IJ<a)<2>. An establish¬ 
ment enRagcd in selling lumber a 
building materials may qualify m 
exempt retail or service establishment 
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under section 13(a) (2) of the Act if it 
meets all the requirement* of tliat 
exemption. It must appear that: 

<D The establishment is not in an 
enterprise described In section 3<s> of 
the Act or, If it is. its annual dollar 
volume of sales (exclusive of excise taxes 
at the retail level which are separately 
stated- is less than $250,000: and 

(2> More than 50 percent of the estab¬ 
lishment's annual dollar volume of sales 
of goods or services is made within the 
State In which the establishment is 
located; and 

(3> 75 percent or more of the estab¬ 
lishment's annual dollar volume of sales 
of goods or services (or of both) Is made 
from sales which arc not for resale and 
are recognized as retail sales of goods 
or services In the Industry. 


These requirements are further ex¬ 
plained in $8 779.301-779.343. 

(b> Section 13(a)(4) . An establish¬ 
ment which makes or processes lumber 
and building materials which it sells 
may qualify as an exempt establishment 
under section 13(a)(4) of the Act if it 
meets all the requirements (see Arnold 
v. Kanowsky. 361 U.S. 388 > of that 
exemption. It must appear that: 

(1) The establishment qualifies as an 
exempt retail establishment under sec¬ 
tion 13(a) (2) (see paragraph (a) of this 
lection and 8 779.350); and 

(2) The establishment is recognized 
as a retail establishment in the industry 
(see 5 779.347 and paragraph (c) of this 
lection); and 

(3) The goods which such establish¬ 
ment makes or processes for sale are 
made or processed at the retail establish¬ 
ment which sella them (see 8 779.348); 

and 

(4) More than 85 percent of the annual 
dollar volume derived by the retail estab¬ 
lishment from sales of goods so made or 
processed therein is made within the 
State In which the establishment is lo¬ 
cated (see 88 779.349. 779.339-779.341). 

(c> Establishments recognised as re¬ 
tail in the industry. An establishment 
which meets the requirements tot exemp¬ 
tion under section 13(a)(4) which are 
itated in subparagraphs (1), (3). and (4) 
of paragraph <b) of this section Is recog¬ 
nised as a retail establishment in the 
industry within the meaning of subpara¬ 
graph (2> of paragraph tb> of this sec¬ 
tion if its annual dollar volume of sales 
f lood* made or processed at the estab¬ 
lishment does not exceed 50 percent of 
the annual dollar volume which it derives 
irom sales that are recognized as retail 
*nd are not made for resale. 

(d) Establishments lacking a “retail 
concept “ The exemptions provided by 
actions 13(a)(2) and 13(a)(4) of the 
Act do not apply to establishments in an 
industry in which there Is no traditional 
1 5??* rt *tnil selling or servicing (see 
Krltil 3 6) * such 115 the ^tAbliahmcnt of a 
Riding contractor (see 8 779.317; Gold- 
S 8 v Flooring Co.. 15 WH Cases 

or a factory (see 8 779.347). 

^ Llaaiifi ration of IuvuIht and 

•nullum materials sales. 


Dril! < ; e !^ raZ * In determining, for pur¬ 
ges of the section 13(a) (2) and (4) 


exemptions, whether 75 percent of the 
annual dollar volume of the establish¬ 
ment's sales which arc not for resale and 
are recognized as retail in the industry, 
such sales will be considered to include 
all sales of lumber and building materials 
by the establishment which meet all the 
requirements for such classification as 
previously explained in this subpart, but 
will not be considered to include the 
transactions noted in paragraphs (b) 
and (c) of this section, which do not meet 
the statutory tests: 

(b) Transactions not recognised as 
retail sates. <8ee 88 779.314-779.329. Dol¬ 
lar volume derived from the following is 
not made from sales or services which are 
recognized as retail in the industry: 

(1) Contracts to build, maintain, or 
repair buildings or other structures, or 
sales of services involving performance 
of typical construction activity or any 
other work recognized as an activity of 
a contracting business rather than a 
function of a retail merchant; 

(2) Sales of lumber and building mate¬ 
rials in which the seller agrees to install 
them for the purchaser, where the instal¬ 
lation is not limited to services that are 
merely incidental to the sale and deliv¬ 
ery of such materials but includes a sub¬ 
stantial amount of activity such as con¬ 
struction work which is not recognized 
as retail (for example, sale and installa¬ 
tion of roofing, siding, or insulation). A 
sale of such materials which would 
otherwise be recognized as retail (con¬ 
tracts described in subparagraph (1) arc 
outside this category) may be so recog¬ 
nized notwithstanding the Installation 
agreement, however, to the extent that 
the sales value of the materials Is segre¬ 
gated and separately identified in the 
transaction; 

(3> Sales In direct carload shipments; 
that is. where the materials arc shipped 
direct in carload lots from the dealer's 
supplier to the dealer’s customer; 

(4) Sales of specialized goods (some 
examples ore logs. ties, pulpwood. tele¬ 
phone poles, and pilings). Such special¬ 
ized items arc of the type which the gen¬ 
eral consuming public docs not ordinarily 
have occasion to use (cf. 8 779.318 and 
Mitchell v. Haines. 238 F. 2d 186). and 
the sales of such items arc not recognized 
as retail In the industry; 

(5> Sales made pursuant to formal bid 
procedures, such as those utilized by the 
Federal. State, and local governments 
and their agencies. Involving the issuance 
by the buyer of a formal invitation to bid 
on certain merchandise for delivery in 
accordance with prescribed terms and 
specifications. 

(c) Sales jor resale. (See 88 779.330- 
779.336.) Examples of sales which can¬ 
not be counted toward the required 75 
percent because they are for resale 
include: 

(1) Soles of lumber and building ma¬ 
terials sold to other dealers for resale 
In the same form; 

(2) Sales to industrial concerns for 
resale In an altered form or as a part 
or ingredient of other goods; 

(3) Sales to contractors or builders 
for use In the construction, repair, or 
maintenance of commerical or industrial 


structures or any other structures not 
specifically included In section 3(n) of 
the Act (Suers, de Mayal v. Mitchell. 280 
F. 2d 477, certiorari denied 364 U.S. 902; 
and see Arnold v. Kanowsky, 361 U.8. 
388. 394. footnote 10. and 88 779.335- 
779.336); 

(4) Transfers of goods by an em¬ 
ployer, who is a dealer in lumber and 
building materials and who also acts in 
the capacity of a building contractor or 
speculative builder, from or through his 
building materials establishment to his 
building business for the construction, 
maintenance, or repair of commercial 
property or any other property not ex¬ 
cepted in section 3(n) of the Act. (See 
8 779.336.) 

6 779*356 Application of exemptions lo 
employees. 

(a) Employees toho may be exempt 
under sections 13(a)(2) and 13(a)(4). 
These exemptions apply on an estab¬ 
lishment basis (see 88 779.302-779.306). 
Accordingly, where an establishment of 
a dealer in lumber and building materials 
qualifies as an exempt retail or service 
establishment under section 13(a) (2) or 
as an exempt establishment under sec¬ 
tion 13(a) (4). as explained In 8 779.354, 
the exemption from the minimum w*age 
and overtime pay requirements of the 
Act provided by such section will apply, 
subject to the limitations hereafter noted 
in this section, to all employees who are 
employed “by" such establishment (see 
88 779.307-779.311) in activities within 
the scope of its business (8 779.308) and 
who arc not employed by the employer in 
performing central office or warehouse 
work of an organization operating sev¬ 
eral such establishments ($ 779.310; 
McComb v. W. E. Wright Co., 168 F 2d 
40. cert, denied 335 U S. 854). Neither 
exemption extends to employees em¬ 
ployed in performing the work of a 
nonexempt establishment (8 779.311) or 
such activities as construction work. 
Employees employed in making and 
processing of lumber and building mate¬ 
rials for sale do not come within the 
section 13(a)(2) exemption; they are 
exempt only if employed by an establish¬ 
ment which qualifies as an exempt es¬ 
tablishment under section 13(a)(4) as 
explained in 8 779.354 and if their w r ork 
In the making or processing of such 
materials Is done at such establishment. 
How duties relating to the processing or 
manufacturing of such materials affect 
the application of these exemptions is 
discussed in further detail in paragraphs 
(b) and (c) of this section. 

(b> Processing and manufacturing ac¬ 
tivities. The performance, in an estab¬ 
lishment which sells lumber and building 
materials at retail, of activities such as 
cutting lumber to a smaller size or dress¬ 
ing lumber in accordance with a cus¬ 
tomer's request or assembling window 
and door frames received in "knocked- 
down'* condition, constitutes processing 
incidental to the sales of such materials. 
Such activities arc not considered manu¬ 
facturing and will not affect the ap¬ 
plicability of the section 13(a)(2) 
exemption to the establishment or to the 
employees who perform them. However, 
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whenever lumber is cut or dressed for 
sale, or fabricated products are manu¬ 
factured for sale < for example, windows, 
door frames, benches, pig troughs, pallets, 
molding, sashes, cabinets, boxes), there 
Is no exemption under section 13(a)(2). 
Employees performing such manufactur¬ 
ing activities at the establishment are 
exempt only if all the tests set forth 
in section 13(a)(4) are met (see pars. 
<b>, (c).and <d) of $ 779.354). Employees 
engaged in such activities at a manu¬ 
facturing plant, central yard, or other 
place not qualifying as an exempt estab¬ 
lishment under section 13(a) (2) and (4» 
are not exempt. 

(ct Employees serving exempt and 
nonexempt operations. In lumber and 
building materials establishments which 
qualify for exemption under section 
13(a)(2) but engage in some activities 
in which their employees are not exempt, 
such as construction or the making or 
processing of materials for sale where no 
exemption under section 13(a)(4) is ap¬ 
plicable. there may be auxiliary em¬ 
ployees of the establishment whose 
duties relate to both the exempt sales 
portion of the business And the non- 
exempt operations. For example, office 
workers may keep records of both the 
retail sales and construction or manu¬ 
facturing activities; custodial workers 
may clean the entire premises, including 
portions devoted to nonexempt manu¬ 
facturing; and warehousemen, messen¬ 
gers, and stock clerks may handle 
material for all departments, including 
material used in the noncxempt opera¬ 
tions. These employees do not qualify for 
the exemption except when they are 
primarily engaged In the sales portion 
of the business and only incidentally per¬ 
form clerical, custodial, or messenger 
service for the other operations. As an 
enforcement policy, such an employee 
will not be considered to be engaged in 
nonexempt activities which render him 
ineligible for exemption under section 
13(a)(2) if, in the particular workweek, 
an insubstantial amount of his time (20 
percent or less) is allocable to the cleri¬ 
cal. custodial, or messenger services per¬ 
formed by him w r hich relate to such 
nonexempt operations of the employer. 

Coal Dealers 

§ 779.357 May qualify rxrnipl 13 
(a)(2) r«labli«lintritl*; clarification 
of coal *nlo*. 

(a) General. A coal dealer’s establish¬ 
ment may qualify as an exempt retail 
or service establishment under section 
13(a)(2) of the Act if it meets all the 
requirements of that exemption. In de¬ 
termining for purposes of the 13(a)(2) 
exemption, whether 75 percent of the 
establishment's sales are recognized as 
retail in the particular industry, sales of 
coal to the consumer from a dealer's 
yard storage, where bulk is broken, are 
recognized as retail If they meet the re¬ 
quirements for such classification as 
previously explained in this subpart. It 
has been determined that the following 
sales do not meet such requirements and 
are not so recognized even if made from 
a dealer's yard storage: 


(1) Sales where the delivery is made 
by railroad car or cargo vessel. 

(2) Sales in a carload quantity or more 
for continuous delivery by truck from a 
dock, mine or public railroad facility. 

(3) Sales of coal at a wholesale price. 
A wholesale price is a price comparable 
to or lower than the establishment's price 
in sales described In subparagraphs <1) 
and (2) of this paragraph or in sales 
to dealers (but not peddlers) for resale. 
If the establishment makes no such sales, 
the wholesale price is the price compar¬ 
able to or lower than the price prevail¬ 
ing in the immediate area in sales de¬ 
scribed in subparagraphs (I) and (2) 
of this paragraph or in sales to dealers 
(but not peddlers) for resale. 

(4) Sales of coal for use in the pro¬ 
duction of a specific product to be sold 
in which coal is an essential ingredient 
or the principal raw material, such as 
sales of coal for the production of coke, 
coal gas, coal tar. or electricity. 

<b) " Sales for resale In determining 
for purposes of the 13«a) (2) exemption, 
whether 75 percent of the establishment’s 
sales are not made for resale, "sales for 
resale" will include sales of coal to other 
dealers, to peddlers, and sales of coal 
for use in the production of a specific 
product to be sold, in which coal is an 
essential Ingredient or the principal raw 
material, such as sales of coal for the 
production of coke, coal gas. coal tar. 
or electricity. This is distinguished from 
sales of coal for use In the general manu¬ 
facturing or industrial process such as 
the use in laundries, bakeries, nurseries, 
canneries, etc,, or for space heating, 
which are not sales made for resale. 

Icx Manufacturers and Ice Dealers 

8 779.358 May qualify n«* rxrinpl 13 
(a)(2) nr I3(u)(i) r»lal»li>httirnK 

(a) An establishment engaged in sell¬ 
ing ice may qualify as an exempt retail 
or service establishment under section 
13(a)(2) of the Act if it meets all the 
requirements of that exemption. Simi¬ 
larly, an establishment making the ice 
it sells may qualify as an exempt estab¬ 
lishment under section 13(a) (4) of the 
Act If It meets all the requirements of 
that exemption. 

<b) In determining whether the re¬ 
quirements of the I3<a)(2> exemption, 
that 75 percent of the establishment’s 
sales must not be made for resale and 
must be recognized as retail sales in the 
industry are met. sales of Ice which meet 
all the requirements for such classifica¬ 
tion as previously explained in this sub¬ 
part will be regarded as retail. The fol¬ 
lowing sales have been determined not 
to qualify under the applicable tests for 
recognition as retail: 

(1) Sales for resale. 

c2) Sales of ice for icing railroad cars 
and for icing cargo trucks. However, sales 
of ice for the re-icing of cargo trucks 
arc recognized as retail if such sales do 
not fall into the nonretail categories de¬ 
scribed in subparagraphs (4) and (5) 
of this paragraph. 

(3) Sales of ice in railroad car lots. 

(4) Sales of ice of a ton or more. 


(5) Sales of ice at a price comparable 
to that charged by the establishment to 
dealers or, if no sales are made to deal- 
ers by the establishment, at a price com¬ 
parable to or lower than the prevailing 
price to dealers in the area. 

(c) The legislative history indicates 
that iceplants making the Ice they sell 
are among the establishments which may 
qualify as retail establishments under the 
section 13(a)(4) exemption. It appears 
that all iceplants which sell at retail are 
establishments of the same general type, 
permitting no separate classifications 
with respect to recognition as retail 
establishments. Any iceplant which 
meets the tests of section 13(a)(2) will, 
therefore, be considered to be recognized 
as a retail establishment In the industry. 
Of course, the establishment must also 
meet all the other tests of section 13(a) 
(4) to qualify for the exemption 

(d) There arc some iceplants which 
meet the section 13(a)(2) exemption re¬ 
quirements, but do not meet all of the 
section 13(a)(4) requirements. In such 
establishments, there may be some em¬ 
ployees whose duties relate to both the 
sales portion of the business and the 
making or processing of ice. These em¬ 
ployees will not qualify for exemption 
However, in such establishments, there 
may be some employees who work pri¬ 
marily for the retail sales portion of the 
business and also perform incidental 
clerical, custodial, or metssenger service 
for the manufacturing operation For 
example, office workers may Weep record? 
of both the manufacturing activities and 
of the retail sales department, mainte¬ 
nance workers may clean up in both 
parts of the establishment, and messen¬ 
gers may perform service* for both ac¬ 
tivities. If these employees spend 
relatively little time In the work related 
to the Ice manufacturing portion of the 
business, they will not, as an enforcement 
policv, be regarded as engaged in the 
making or processing of ice. Such an 
auxiliary employee will thus be exempt 
under section 13(a' (2) in anv workweek 
in which an Insubstantial amount of hti 
time <20 percent or less) Is allocable to 
the clerical, messenger, or custodial work 
of the ice manufacturing operations. 

Liquefied-Petroleum-Gas and Futi Oil 
Dealers 

§ 779.359 May qualify i»* exempt 
13(a)(2) fUaUkhmcnh. 

A liquefled-j>etroleum-gas or fuel oil 
dealer's establishment may qualify ft* 
exempt retail or service establishment 
under section 13(a)(2) of the Act if it 
meets all the requirements of that ex¬ 
emption. (It should be noted, liowcver. 
that employees of certain enterprise* 
engaged in the wholesale or bulk distri¬ 
bution of petroleum products may <* 
partially exempt from the overtime pro¬ 
visions of the Act under section 7<b> <3>. 
This overtime exemption Is discussed In 
a separate bulletin. Part 794) of thii 
chapter. Llqucfied-petrolcum-gas means 
butane, propane and mixtures of butane 
and propane gases. 
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g 779.360 ClaMjfirjilton of liquefied- 

pilialwM gH *«lw. 

<a> General. In determining, under 
the 13(a) (2) exemption, whether 75 per¬ 
cent of the establishment's sales are not 
(or resale and are recognized as retail 
sales in the industry, sales to the ultimate 
consumer of liquefied-pctroleum-gas. 
whether delivered in portable cylinders 
or in bulk to the customer’s storage tanks, 
are recognized as retail in the Industry 
Lf they meet all the requirements for such 
classification as previously explained in 
this subpart. The following are not 
rcco; nlttd as retail: 

<1> Sales in single lot deliveries ex¬ 
ceeding 1.000 gallons: 

(2) Sales made on a competitive bid 
basis (this term covers sales made pur¬ 
suant to an Invitation to bid. particularly 
sales to Federal, State and local govern¬ 
ment sales made in a like manner to 
commercial and industrial concerns and 
Institutions are also included); and 

(3> Sales for use in the production of 
i specific product in which the gas is an 
essential ingredient or principal raw 
material, such as sales of iiquefied- 
petrolcurn-gas for the production of 
chemicals and synthetic rubber: and 

<4> Sales of liquefied-petroleum-gas 
tor use as truck of bus fuel and the repair 
and servicing of trucks and buses used 
In over-the- road commercial transporta¬ 
tion (including parts and accessories for 
«ch vehicle*). 

(b> Sales or repairs of tanks . Sales or 
repairs of tanks for the storage of lique- 
fled-petroleum-gas are recognized as re¬ 
tail in the industry, except: (1) Any tank 
exceeding 1.000 gallons in capacity; (2) 
any tank sold or repaired on the basis de¬ 
scribed in subparagraph (2) of para¬ 
graph of this section or for the pur¬ 
poses described in subparagraph (3) of 
poraeraph (a) of this section; and (3) 
wiles in quantity larger than involved In 
the ordinary sales to a farm or household 
customer. 

<c> Conversion units. Sales and In¬ 
stallation of units for converting pumps, 
staves, furnaces and other equipment and 
appliances to the use of llqueflcd-petro- 
fcum-sas, are recognized as retail sales 
ncept: (l) Sales of the installation of 
wch conversion units which Involve sub¬ 
stantial modification of the appliance or 
equipment; «2) sales and installation of 
*uch units to be used In industrial ma- 
«ducry or equipment; (3) sales and in- 
nallRtions made on the basis described in 
wbparagraph <2> of paragraph <a> of 
ttbsecticm or In quantity as described In 
I 772.327; and (4) sales and installation 
« such units for vehicles mentioned In 
JJtbparagraph (4) of paragraph (a) of 
™ section. 

« < *9.361 (Itufifiauitia of oilier fuel oil 

Mkt 


Sales of fuel oil (as differentiated 
irom sales of butane and propane gases) 
classified as retail and nonrctail sales 

** follows: 


*ales—all sales of grades 
V’ N< ?* 2 - ftnd No 3 ot fuel oil direct 
^Householders for their own domestic 


(2) Nonretail sales— 

(l) All sales of grades No. 4. No. 5. and 
No. 6 fuel oil as these heavy oils are ’ spe¬ 
cial purpose" goods to which the retail 
sales concept has no application (See 
§ 779.321); 

(ii> All sales for resale including such 
sales to peddlers and other dealers (See 
§§ 779.331-779.334): 

(til) All sales made pursuant to a for¬ 
mal invitation to bid (See § 779.328(d)). 

(b) In some cases the retail or non¬ 
retail status of an establishment may 
turn on sales other than tho6e listed 
above. In such cases all the facts rela¬ 
tive to such sales shall be considered in 
arriving at a determination. The classi¬ 
fication of such sales depends upon 
whether they are recognized as retail 
sales. In such cases particular attention 
shAll be given to the quantities involved 
and the prices charged. 

Peed Dealers 

§ 779.362 May qualify ns exempt 13 
(a)(2) or 13(a)(4) r*taljli«linirnt«. 

(a) An establishment engaged in sell¬ 
ing feed may qualify as an exempt retail 
or service establishment under section 
13<a)(2) of the Act If it meets all the 
requirements of that exemption. Simi¬ 
larly an establishment making and proc¬ 
essing the feed It sells may qualify as an 
exempt establishment under section 13 
(a)(4) of the Act if it meets all the 
requirements of that exemption. 

ib) In determining whether, under the 
13(a)(2) exemption. 75 percent of the 
establishment's sales arc not for resale 
and are recognized as retail sales In the 
Industry, sales of feed to feeders will 
generally meet the requirements for such 
classification as previously explained in 
this subpart and will ordinarily be con¬ 
sidered to be retail sales except for the 
following which do not meet the require¬ 
ments and are not recognized as retail: 
Any sale of feed for shipment by railcar 
direct to the feeder: and sales made at a 
quantity discount which results in a price 
comparable to or lower than the estab¬ 
lishment’s price to dealers for resale or, 
if the establishment makes no sales to 
other dealers, at a price comparable to or 
lower than the price prevailing In the 
immediate area in sales by similar estab¬ 
lishments to dealers for resale. 

(c> The custom grinding and mixing 
of feed (including the addition of sup¬ 
plements) for feeders from the grain 
they themselves bring in will be re¬ 
garded as the performance of a service, 
and not the making or processing of 
goods for sale under section 13(a)(4). 
Such services are recognized as retail 
services in the Industry and the revenue 
derived therefrom will be included with 
the retail receipts of the establishment. 

<d) Employees employed in the grind¬ 
ing and mixing of feed for sale (as dis¬ 
tinguished from the grinding and mixing 
services discussed In paragraph <c> of 
this section) are engaged in the making 
or processing of goods and are therefore 
not exempt under section 13(a)(2). In 
order for these employees to be exempt, 
the establishment by which they are em¬ 
ployed must meet all the requirements of 


section 13(a)(4). including the require¬ 
ment that the establishment must be 
recognized as a retail establishment in 
the particular industry. The typical small 
feed mill engaged in selling goods to 
farmers appears to be recognized as re¬ 
tail in the industry. There are, of course, 
large mills which are essentially factories 
which are not so recognized. As an en¬ 
forcement policy an establishment which 
qualifies for exemption under section 
13(a)(2) will be considered to have met 
this requirement (1) If less than 50 per¬ 
cent of Us retail sales are composed of 
feed manufactured at the establishment; 
or (2) if its sales of feeds manufactured 
at tiie establishment do not exceed 2.000 
tons a year. In determining these tests 
tor the applicability of the exemption, 
the computation of the sales of feed 
manufactured will be made on an annual 
basis in the same manner as set forth In 
f § 779.265-779.269 for the computation of 
sales. 

Monument Dealers 

§ 779.363 May qualify at exempt 13(a) 
(2) or 13(a)(4) establishment*. 

(a) An establishment engaged in the 
sale of monuments and memorials may 
qualify as an exempt retail or service 
establishment under section 13(a) (2) ot 
the Act if it meets all the requirements 
of that exemption. Similarly, an estab¬ 
lishment making or processing the 
monuments it sells may qualify as an 
exempt establishment under section 
13(a) (4) of the Act if it meets all the re¬ 
quirements of that exemption. 

(b) Monument dealers’establishments 
may be roughly divided Into four types; 

(1) Establishments which are en¬ 
gaged exclusively in selling monuments 
and memorials from designs. They re¬ 
ceive their monuments from a manufac¬ 
turer completely finished and lettered 
and they then erect the monuments. 

<2) Establishments which purchase 
finished monuments from manufac¬ 
turers, display them, carve or sand-blast 
lettering or incidental decoration to 
order, and set them in cemeteries or 
elsewhere. 

(3) Establishments which purchase 
finished and semi-finished work. The 
semifinished work consists of sawed, 
steeled, or polished granite slabs or sand- 
rubbed marble. In such a case the estab¬ 
lishments will cut ends, tops, or Joints 
on dies and may shape a base. 

(4) Establishments which purchase 
stone in rough form and perform all the 
fabricating operations in their own 
plants. In such a case the establishments 
may saw or line-up the rough stones, 
machine surface and polish tire stone 
and then perform the other operations 
necessary to complete the monument. 
They may finish the monuments for dis¬ 
play or on special order and then erect 
them. 

<c) In determining whether, under the 
13(a)(2) exemption. 75 percent of the 
establishment’s sales are not for resale 
and are recognized as retail sales In 
the industry, the ordinary sale of a single 
tombstone or monument to the ultimate 
purchaser will be considered as a retail 
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sale within the meaning of the exemp¬ 
tion. If the monument dealer establish¬ 
ment meets all the tests of the 13(a) <2) 
exemption all employees employed by 
it will be exempt under that exemption 
except those employees who are engaged 
in the making or processing of the soods. 
However, carving or sandblasting of let¬ 
tering or incidental decoration or erect¬ 
ing the monuments, is considered 
processing incidental to the making of 
retail sales and would not defeat the 
13(a)(2) exemption for employees per¬ 
forming such work. Employees who en¬ 
gage in processing semifinished or 
rough granite or marble or other stone 
into finished monuments such as the 
work performed in establishments de¬ 
scribed in subparagraphs (3) and (4) of 

(b) of this section arc engaged in the 
making or processing of goods and are. 
for that reason, not exempt under sec¬ 
tion 13(a)(2). In order for those em¬ 
ployees to be exempt the establishment 
by which they are employed must meet 
all the requirements of the 13(a) (4 > 
exemption. 

(d> One of the requirements of the 
section 13(a)(4) exemption is that an 
establishment which makes or processes 
goods must be recognized as a retail es¬ 
tablishment in the Industry. Generally 
an establishment described in subpara¬ 
graph (3> of paragraph <b> of this sec¬ 
tion which receives finished stock and 
In addition receives some semifinished 
work. Including sawed, steeled, or pol¬ 
ished granite slabs or sand-rubbed 
marble, etc., and performs such opera¬ 
tions as cutting ends, tops, or Joints on 
the dies, is a type of establishment which 
is recognized as a retail establishment 
In the industry. On the other hand, those 
establishments which characteristically 
engage in the sawing or lining up of 
rough stone, or in the machine surfacing 
and polishing of stone, such as the activ¬ 
ities performed in an establishment de¬ 
scribed in (4) of paragraph (b) of this 
section, are not recognized as retail es¬ 
tablishments In the particular Industry 
within the meaning of section 13(a)(4). 
Therefore, their employees who engage 
in such processing of monuments are not 
exempt under this section of the Act. 

Frozen-Food Locker Plants 

§ 779.364 M«y qualify a* exempt 13 

(a)(2) or 13(a)(4) e*Uibli*linient*. 

(a) An establishment engaged in pro¬ 
viding frozen-food locker service to 
farmers and other private Individuals 
and rendering services thereto may 
qualify as an exempt retail or sendee 
establishment under section 13(a) (2) of 
the Act if it meets all the requirements 
of that exemption. Similarly, a frozen- 
food locker plant which also engages in 
slaughtering and dressing livestock or 
poultry for sale may qualify as an exempt 
establishment under section 13(a) (4) of 
the Act If It meets all the requirements 
of that exemption. 

<b) Activities of frozen-food locker 
plants. Frozen-food locker plants provide 
locker service for the cold storage of 
frozen meats, fruits, and vegetables and 
engage in incidental activities such as 
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the cutting of meat, cleaning, packaging 
or wrapping and quick freezing, of meats, 
fruits, or vegetables for such locker 
service. In such establishments lockers 
are rented principally to farmers and 
other private individuals for the purpose 
of storage by them of such goods for their 
own personal or family use. Storage space 
and related services may also be provided 
for business or commercial .use such as 
to hotels, stores or restaurants, or to 
farmers or other customers who use it to 
store meat and other goods for future 
sale. Such locker plants may also engage 
in such activities as the custom slaugh¬ 
tering and dressing of livestock or poultry 
and the curing, smoking, or other 
processing of meat owned by fanners 
and other private individuals for storage 
by those customers either in their home 
freezers or in locker plants for the cus¬ 
tomers* personal or family use. The 
custom slaughtering or processing activi¬ 
ties of such locker establishments may 
be performed on the premises of the es¬ 
tablishments or at some location away 
from the establishment, 

(c) Classification of sales . In deter¬ 
mining whether, under the 13(a)(2) 
exemption. 75 percent of the establish¬ 
ment's sales are not for resale and are 
recognized as retail sales in the indus¬ 
try, the receipts from the locker service 
and the Incidental activities mentioned 
in the first sentence of this section and 
from the slaughtering, dressing, or other 
processing of livestock or poultry per¬ 
formed for farmers and other private In¬ 
dividuals for their own use, but not where 
the goods are to be sold to others by the 
customer, will be counted as receipts 
from sales of services recognized as re¬ 
tail in the industry. Receipts from com¬ 
mercial storage and activities incidental 
thereto and from the sale of hides, offal 
or other byproducts will be counted as 
receipts from sales of goods or services 
made for resale or which are not recog¬ 
nized as retail sales of goods or services 
in the industry. 

(d) Some locker plant establishments 
also include a meat market of the type 
which slaughters its own livestock or 
poultry (as distinguished from the 
slaughtering performed as a service to 
customers on the customers’ own live¬ 
stock) and processes such meat for sale 
by It to the general public. In perform¬ 
ing such operations as the slaughtering, 
curing, and smoking of meat and the 
rendering of fats for sale, the establish¬ 
ment is making or processing goods that 
it sells and is not performing retail serv¬ 
ices for its customers. Employees en¬ 
gaged in these activities In such on 
establishment, therefore, are not exempt 
under section 13(a)(2) but may be ex¬ 
empt if the establishment meets the tests 
of a combination 13(a) (2>-13<a> (4) ex¬ 
emption in accordance with the princi¬ 
ples stated in ! 779.343. As a general 
rule, such a meat market which slaugh¬ 
ters its own livestock and sells its meat 
to the general public is a type of estab¬ 
lishment which may be recognized as a 
retail establishment in the industry 
within the meaning of the 13(a)(4) ex¬ 
emption. Whether a particular establish¬ 
ment, however. Is so recognized depends 


upon the facts of the case. It should be 
noted that where such slaughtering, cur¬ 
ing or smoking is, for any reason, per¬ 
formed away from the premises of the 
establishment where the meat is sold, 
the employees engaged in such activities 
are not employees employed by a retail 
establishment which "makes or processes 
at the retail establishment the goods 
that it sells” within the meaning of the 
13(a)(4) exemption and cannot, there¬ 
fore. be exempt under that section. 

Automotive Tire Establishments 

§ 779.365 Miit qualify an exempt 11 
(a)(2) or 13(a)(4) cMnblUlimmu. 

(a) An establishment engaged in the 
selling of tires, tubes, accessories and of 
repair services on tires may qualify as 
an exempt retail or service establishment 
under section 13<a)(2> of the Act if it 
meets all the requirements of that ex¬ 
emption. Similarly, an establishment en¬ 
gaged in retreading or recapping tires 
may qualify as an exempt establishment 
under section 13(a)(4) of the Act if it 
meets all the requirements of that 
exemption. 

<b) (1) In determining whether, under 
the 13(a)(2) exemption, 75 percent of 
the establishment’s sales are not made 
for resale and are recognized as retail 
sales in the industry, sales other than 
those described hereinafter In the sub¬ 
paragraphs of this paragraph may be so 
counted if they meet all the requirements 
for such classification as previously ex¬ 
plained in this aubpart. Not eligible for 
inclusion in the requisite 75 percent are 
sales of goods that cannot be the subject 
of a retail sale because the goods are not 
of a "retallable" type or the sales of 
such goods lack the "retail concept’’ (see 
5 779.321). Nor can sales for resale be 
counted toward the 75 percent. For ex¬ 
ample, sales of tires, tubes, acces¬ 
sories or services to garages, service 
stations, repair shops, tire deaters ar.d 
automobile dealers, to be sold or to be 
used in reconditioning vehicles for sale 
are sales for resale. Further, the sales 
of tires, tubes, accessories and tire repair 
services, including retreading and recap¬ 
ping, which are described in the follow¬ 
ing subparagraphs (2) through (7). are 
not recognized as retail in the industry. 

(2) Sales made pursuant to a formal 
invitation to bid: Such sales are made 
under a procedure involving the issu¬ 
ance by the buyer of a formal invitation 
to bid on certain merchandise for deliv¬ 
ery in accordance with prescribed term* 
and specifications. Sales to the Federal 
State, and local governments are typi¬ 
cally made in this manner. 

(3) Sales to "national accounts’ a* 
known in the trades; that is, sales where 
delivery is made by the local tire dealer 
under a centralized pricing arrangement 
between the customer’s national omce 
and the tire manufacturer; payment may 
be made cither to the local dealer o 
direct to the tire manufacturer under ■ 
centralized billing arrangement with wc 
customer’s national office. 

(4) Sales to fleet accounts at whole¬ 
sale prices: As used in this section, * 
"fleet account" is a customer operating 
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five or more automobiles or trucks for 
business purposes. Wholesale prices for 
tires, tubes, and accessories are prices 
equivalent to. or less than, those typi¬ 
cally charged on sales for resale. If the 
establishment makes no sales of pas¬ 
senger car tires for resale, the wholesale 
price of such tires will be taken to be 
the price typically charged in the area 
on pales of passenger car tires for resale. 
If the establishment makes no sales of 
truck tires for resale, the wholesale price 
of such tires wfll be taken to be the 
price charged by the establishment on 
sales of truck tires to fleet accounts op¬ 
erating 10 or more commercial vehicles, 
or if the establishment makes no such 
sales, the wholesale price will be taken 
to be the price typically charged in the 
area on sales of truck tires to fleet ac¬ 
counts operating 10 or more commercial 
vehicles. (See Wirt* v. Steepleton Gen¬ 
eral Tire, 383 U.8. 190, 202, rehearing 
denied 383 U 3 963.) 

(5) Sales of a tire rental service on 
a mileage basis known in the trade as 
“mileage contracts*': This is a loosing 
arrangement under which a tire dealer 
agrees to provide and maintain tires or 
tubes for motor vehicles of a fleet 
account. 

(6) Sales of servicing and repair work 
performed under a fleet maintenance 
arrangement on tires for trucks and other 
automotive vehicles whereby the estab¬ 
lishment undertakes to maintain the 
tires or tubes for a fleet account at a 
price below the prevailing retail price, 

(7) Sales, repair, recapping, or rental 
of truck or machinery tires suitable for 
use only on trucks or equipment of a spe¬ 
cialized kind that cannot themselves bo 
the subject of a retail sale because their 
lack of a concept of "retailability" as pre¬ 
viously explained precludes the recogni¬ 
tion of their sale as "retail” in any in¬ 
dustry. 

S 779.366 Ill-rapping or retreading lire* 
for *«!c. 


(a) Some automotive tire establish¬ 
ments engage in recapping and retread¬ 
ing work on tires which the establish¬ 
ment expects to sell in their recondi¬ 
tioned form. Such activities arc not 
performed as a service for a customer but 
constitute manufacturing goods for sale. 
Bnployees performing such W'ork may be 
exempt only if they are employed by an 
establishment which meets all the re¬ 
quirements of the 13(a)(4) exemption. 

( b» For purposes of meeting the retail 
^cognition requirement of section 13(a) 
an establishment engaged In re¬ 
treading or recapping of tires which 
Qualifies for exemption under section 
13(a)(2) is recognized as a retail estab¬ 
lishment in the industry if not more than 
I* i!* rc * nt thc annual dollar volume 
*^ CS rcsulw ng from its retreading 
■na recapping operations comes from the 
of tires retreaded and recapped for 

Commercial Stationers 
§< <9.367 Commercial »tationrr» may 
Itometiu* CX< * mp< 13(a)(2) 


^ C0mmcrci al stationer's establish- 
m nt may qualify as an exempt retail 


or service establishment under section 
13(a)(2) of the Act if it meets all the 
requirements of that exemption. Where 
the establishment meets these require¬ 
ments all employees employed by the es¬ 
tablishment will be exempt, except any 
employees who are engaged in the mak¬ 
ing or processing of goods, such as print¬ 
ing and engraving. The commercial sta¬ 
tioner ordinarily has a store on the street 
level located in the shopping section of 
the community where other stores are 
located and many people pass by. He has 
store clerks who sell over the counter to 
the consuming public and may have out¬ 
side salesmen who sell to offices. He 
makes very few, if any. sales to other 
dealers for resale. He keeps in stock and 
displays the various items sold over the 
counter and by outside salesmen. The 
number of items in stock typically ranges 
from 5.000 to 15,000. Primarily, items sold 
are stationery, pens, pencils, blotters, 
briefcases, calendars, clocks, greeting 
cards, thumbtacks, typewriter ribbons, 
carbon paper, paper clips, ink, commer¬ 
cial envelopes and typewriter paper, 
filing supplies and similar items. In addi¬ 
tion he may also sell flUng cabinets, office 
desks and chairs, other items of office 
furniture and supplies and equipment 
generally, as well as standard and port¬ 
able typew'ritcrs and certain other small 
office machines. 

(b) In determining whether, under the 
13(a)(2) exemption. 75 percent of the 
establishment's sales are recognized as 
retail sales, in the case of commercial 
stationery establishments which in gen¬ 
eral operate as described in i 779.367(a), 
the sales made which are of "Retailable" 
items and are not for resale will be recog¬ 
nized as retail if they meet the require¬ 
ments for such classification as previ¬ 
ously explained in this subpart. The fol¬ 
lowing position is adopted for enforce¬ 
ment purposes: All sales other than for 
i*esale of stationery, office supplies and 
equipment, office furniture and office 
machinery commonly stocked by com¬ 
mercial stationers for sale to Individual 
consumers as well as businesses, includ¬ 
ing typewriters, adding machines, small 
duplicating machines, checkwrlters, and 
the like, will be considered to be retail 
except for the sales set out below: 

cl) Sales made on a competitive bid 
basis. This term covers sales made pur¬ 
suant to an Invitation to bid. particularly 
sales to Federal. State, and local govern¬ 
ments; sales made in a like manner to 
commercial and industrial concerns and 
institutions are also included. 

(2) Sales made pursuant to a require¬ 
ments contract or other contractual ar¬ 
rangement involving the sale of a large 
quantity of goods over a period of time 
with a substantially lower price structure 
for the individual deliveries than would 
prevail for the usual sales of the quan¬ 
tities delivered. 

(3) Sales made at quantity discount of 
30 percent or more from the price of the 
ordinary unit of sale. 

(4) Sales of school supplies to munici¬ 
palities, boards of education, or schools 
in the same manner as the sales of school 
supply distributors. 

(5) Sales of Job printing and engrav¬ 
ing other than (1) sales of social printing 


and engraving and (2> sales of printing 
and engraving of business envelopes, 
letterheads, and calling cards. 

(6) Sales of specialized machinery 
and equipment. 

§ 779.368 Printing and engraving e«tub> 
Ifolunent* not rc« ogm/«*<I a* retail. 

(a) An establishment which is en¬ 
gaged in printing and engraving is not 
recognized as a retail establishment for 
purposes of section 13(a)(4). Therefore, 
employees of a stationery establishment 
engaged in printing and/or engraving 
do not come within the exemption. This 
fact will not affect the exemption under 
section 13(a)(2) of employees of sta¬ 
tionery establishments who are not en¬ 
gaged in printing or engraving. 

(b) In a combined stationery and 
printing or engraving establishment 
there are employees who operate the ma¬ 
chines in the printing or engraving de¬ 
partment and there may be other em¬ 
ployees who also perform work primarily 
or exclusively for that department. There 
are in addition various employees in such 
combined establishments whose work 
relates to the stationery portion of the 
business but who also perform some work 
for the printing department. For exam¬ 
ple. office workers may keep records of 
both the printing plant and stationery 
department, maintenance workers may 
clean up in both departments; and ware¬ 
housemen. messengers and stock clerks 
may handle material for both depart¬ 
ments. In some establishments these 
workers spend relatively little time in the 
work of the printing department. As an 
enforcement policy an auxiliary em¬ 
ployee will not be considered to be en¬ 
gaged in the making or processing of 
goods for purposes of the exemption 
under section 13(a)(2) in any workweek 
in which an insubstantial amount of his 
time (20 percent or less) is allocable to 
the clerical, messenger, or custodial work 
of the printing department. 

Funeral Homes 

§ 779.369 Funeral home r*tat>li«>limrnt* 
may qualify a» exempt 13(a)(2) 
Cftlahli»liment*. 

(a) General A funeral home estab¬ 
lishment may qualify as an exempt retail 
or service establishment under section 
13(aW2> of the Act If it meets all the 
requirements of that section. Where the 
establishment meets these requirements 
generally all employees employed by the 
establishment will be exempt except any 
employees who perform any work In con¬ 
nection with burial Insurance operations 
(see paragraph (b) > or who spend a sub¬ 
stantial portion of their workweek in 
ambulance service operations, os de¬ 
scribed In paragraph (e) below. 

(b) Burial insurance operations. There 
is no retail concept applicable to the in¬ 
surance business (see $ 779.317), Burial 
associations which enter into burial In¬ 
surance contracts arc generally regulated 
by the State and the regulations govern¬ 
ing such associations are included in 
State statutes under Insurance. The con¬ 
tracts issued are very similar in form and 
content to ordinary life insurance poli¬ 
cies. Income received from such opera¬ 
tions is nonretail income and employees 
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engaged in such work are not employed 
in work within the scope of the retail ex¬ 
emption (see 1779.308). 

<c) Accommodation items. Amounts 
paid to funeral homes to cover the cost 
of “accomodation” items are part of the 
gross receipts of the estab l is hm ent and 
are included in Its annual gross volume 
of sales made or business done. Such 
items may Include goods or services pro¬ 
cured by the funeral home on behalf of 
the bereaved with or without profit but 
on its own credit or through cash pay¬ 
ment by it, such as telegrams, long dis¬ 
tance calls, newspaper notices, flowers, 
livery service, honoraria to participating 
personnel, transportation by common 
carrier, clothing for the deceased, and 
transcripts of necessary forms. For the 
purposes of determining the applicability 
of the retail or service establishment ex¬ 
emption. receipts of the funeral home in 
reimbursement for such services are con¬ 
sidered derived from sales or services 
recognized as retail in the Industry. Cash 
advances made as a convenience to a be¬ 
reaved family are not included in com¬ 
puting the gross volume of sales made or 
business done when repaid. Of course, if 
Interest is charged it would be included 
in the gross volume of sales and nonrctail 
Income. 

(d) Nonretail services. Calling for and 
preparing bodies and crematory service 
for other funeral homes, burial Insur¬ 
ance operations, and ambulance or livery 
transportation service (as distinguished 
from the use of ambulances or other ve¬ 
hicles as a necessary part of the under¬ 
taking, funeral, or burial services of the 
establishment >, are some examples of a 
funeral home providing goods or services 
which will be "resold” or which are not 
recognized as retail. 

<e> Ambulance service . The typical 
ambulance service establishment, en¬ 
gaged exclusively or nearly so in provid¬ 
ing a specialized form of transportation 
for sick, injured, aged, or handicapped 
persons, is a part or branch of the trans¬ 
portation industry. Since there Is no 
traditional retail concept In the trans¬ 
portation Industry, such ambulance serv¬ 
ice establishments cannot qualify for 
the section 13(a) (2) exemption (see 
5 779.317). Income from the same typical 
ambulance services would be considered 
nonretail in applying the 25 percent tol¬ 
erance for nonretoil income in a funeral 
home. If an establishment engaged In 
a combination of funeral home and am¬ 
bulance services meets all the tests for 
exemption under section 13(a) (2). as ap¬ 
plied to the combined sales of both types 
of services, those of its employees who are 
engaged In the funeral home's activities 
and functions will be exempt as em¬ 
ployees of a retail or service establish¬ 
ment. This exemption, however, does not 
apply to any employee regularly engaged 
in nonexempt ambulance transportation 
activities in any workweek when he de¬ 
votes a substantial amount of his 
working time to such nonexempt work. 
More than 20 percent of the employee’s 
working time in the workweek will, for 
enforcement purposes, be considered 
substantial. 

(f) Out-of-StaU sales. An arrange¬ 
ment with a funeral home to embalm and 
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ship human remains to a point outside 
the State for burial is not a sale within 
the State. The reverse situation where 
an out-of-State funeral director ships 
the remains to a funeral home to arrange 
for local Interment also is not a sale 
within the State. 

(g) Work for more than one establish¬ 
ment. Employees performing central of¬ 
fice. supply, or warehouse functions for 
more than one funeral home establish¬ 
ment are not within the exemption (see 
f 779.310), However, where certain mor¬ 
tuaries may operate more than one ex¬ 
empt establishment and where employ¬ 
ees such as embalmers employed by an 
exempt funeral home may be called upon 
In a given workweek to perform for 
another exempt establishment or estab¬ 
lishments in the same enterprise work 
which is a part of the funeral home serv¬ 
ices sold by that establishment or estab¬ 
lishments to customers, such employees 
do not lose the exemption where at all 
times during the workweek the employee 
is employed by one or the other of such 
exempt establishments either inside or 
outside the establishment in the activi¬ 
ties within the scope of its own exempt 
business (see § 779.31 l«b>). In addition, 
where an establishment offering complete 
funeral home services also has outlying 
chapels where only the funeral services 
of the deceased persons are conducted, 
employees of the main establishment who 
are otherwise exempt do not lose the 
exemption by virtue of the activities 
which they may perform In connection 
with the funeral services held at the 
chapel. These activities are in such a case 
part of their employment by the exempt 
main establishment. 

Cemeteries 

§ 77*1.370 (Vmcli-rie* mny qualify an 
exempt 13(a)(2) establishment*. 

(a) General. A cemetery may qualify 
as an exempt retail or service establish¬ 
ment under section 13(a)(2) of the Act 
if it meets ail the requirements of that 
section, including the requirement that 
the retail or service establishment be 
open to the general public. So long as a 
cemetery is open to any persons of a par¬ 
ticular religion rather than merely the 
members of a specific organization or 
place of worship. It will be considered 
for enforcement purposes to be "open to 
the general public." 

(b) Annual dollar volume. As used in 
the Act, annual gross volume means the 
gross receipts from all the business activ¬ 
ities of the establishment during a 12- 
month period (see i $ 779.265-779.269). 
Stuns received from the following types 
of transactions are part of the annual 
gross volume of sales made or business 
(lone: 

(1) Sales of lots or plots. 

(2) Annual tax or assessment levied on 
lot owners, and 

(3) Gifts or bequests. 

Interest from any trust funds for per¬ 
manent or current maintenance is also 
included In the annual gross volume of 
sales made or business done. The alloca¬ 
tion of the gross receipts to any trust 
funds or other accounts of the establish¬ 


ment docs not affect the annual gross 
volume. 

(c) Nonrctail sales or income. Sales of 
lots or plots to a burial society or a fra¬ 
ternal organization for the use of the 
members are sales for resale and as such 
may not be counted as part of the 75 per¬ 
cent of annual dollar volume of salts of 
goods or services which is not for resale 
and recognized as retail In the industry 
under section 13(a)(2). Such sales are 
counted as part of the annual gross vol¬ 
ume in the period in which the trans¬ 
action between the cemetery and the 
burial society or fraternal organization 
Is completed. Any Interest from trust 
funds or other Investments also Is not 
recognized as retail receipts under sec¬ 
tion 13(a)(2). 

Avtomohile, Truck. Farm Implement, 

Trailer, and Aircraft Sales and 

Services 

§ 779.371 Some automobile, truck. on«! 

farm implement r»ubli*limrnt» may 

qualify for exemption tin Her wtinn 

13(a)(2). 

(a) General . The specific exemption 
from the provisions of sections 6 and 7 
of the Act that was provided in section 
13(a) (19) prior to the 1966 amendment 
for employees of a retail or service es¬ 
tablishment which is primarily engaged 
in the business of selling automobiles, 
trucks, or farm Implements was repealed. 
However, some such establishment- may 
qualify for exemption from both the 
minimum wage and overtime pay provi¬ 
sions of the Act under section 13(a)(2) 
as retail or service establishments. These 
are establishments whose annual dollar 
volume is smaller than the amount spec¬ 
ified In section 13(a)(2) or in section 
3(s) (1) and which meet all the other 
requirements of section 13(a)(2) (see 
1779.337). (Such establishments which 
do not qualify for exemption under sec¬ 
tion 13(a) (2) may have certain employ¬ 
ees who are exempt only from the over¬ 
time pay provisions of the Act under 
section 13(b) (10). Section 13(b) 110) 1* 
applicable not only to automobile, truck, 
and farm implement dealers but also to 
dealers In trailers and aircraft. The sec¬ 
tion 13(b) (10) exemption Is discussed 
in * 779.372 below.) 

<b> Application of the 75-perccnt test. 
In determining whether, under the sec¬ 
tion 13(a)(2) exemption, 75 percent of 
an automobile, truck, or farm implement 
establishment's sales of goods or services 
are not for resale and are recognized as 
retail, the requirements for such clas¬ 
sification. including the existence of* 
retail concept, as explained previously 
in this subpart, and the specific appfics- 
lions In the industry of these require¬ 
ments in accordance with the fallowing 
principles, will govern the classification 
of sales made by such establishments 
The sales of goods or services described 
in paragraph (c) of this section and® 
paragraph (e) (1) through (5) of tnw 
section may not be counted toward me 
required 75 percent. Such sales do not 
qualify as retail because they cither are 
for resale, are outside the retail concept 
or have been determined to lack too 
requisite recognition as retail w* 5 or 
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services. Other sales of goods or services 
by the dealer can qualify if they meet 
the requirements previously explained. 

(c) Scmretail automobile and truck 
sales and servicing . None of the follow¬ 
ing sales of automobiles, trucks, automo¬ 
tive parts, accessories, servicing and re¬ 
pair work will be considered as retail: 

( 1 ) Sales for resale: For example, 
sales of new or used automobiles and 
trucks, tires, accessories or services, to 
service stations, repair shops and auto¬ 
mobile or truck dealers, where these es¬ 
tablishments resell the various items or 
where they use them in repairing cus¬ 
tomers' vehicles or in reconditioning 
UM?d cars for resale, arc sales for resale. 
•Note that a "sale" for purposes of the 
Act need not be for profit—under sec¬ 
tion 3<k) it includes any "exchange 
• • • or other disposition".) However, 
Internal transfers of such items between 
departments within the dealer's estab¬ 
lishment. such as transfers of parts from 
the parts department to the service de¬ 
partment of an automobile dealer’s es¬ 
tablishment. win not be considered sales 
for resale. Such transfers from one de¬ 
partment to another will be disregarded 
In computing the establishment's sales 
for determining the applicability of this 
exemption. 

(2) Sales made pursuant to a formal 
Invitation to bid: Such sales are made 
under a procedure Involving the Issuance 
by the buyer of a formal invitation to 
bid on certain merchandise for delivery 
in accordance with prescribed terms and 
specifications. Sales to the Federal, 
8tate. and local governments arc typi¬ 
cally made in this manner. 

(3) Fleet sales: Sales in a fleet quan¬ 
tity for business purposes (a sale of five 
or more cars or trucks at a time, for ex¬ 
ample); and sales to fleet accounts as 
dscribed In subdivisions <i) and (U) of 
this subparagraph. (As here used a "fleet 
account" is a customer operating five or 
more automobiles or trucks for business 
purposes). 

<i> Automobiles and trucks: Sales and 
term leases of automobiles and trucks to 
national fleet accounts as designated by 
the various automotive manufacturers, at 
fleet discounts, and sales and term leases 
to other fleet accounts at discounts 
equivalent to those provided in sales to 
national fleet owners are not recognized 
as retail. 

(ii) Automotive parts and accessories: 
sales of parts and accessories to fleet ac¬ 
counts at wholesale prices are not recog¬ 
nized as retail. Wholesale prices are 
prices equivalent to, or less than, those 
typically charged on sales for resale. 

(4) Sales and term leases of specialized 
heavy motor vehicles or bodies (16,000 
pounds and over gross vehicle weight) 
and of tires, parts, rad accessories de¬ 
signed for use on such specialized equip¬ 
ment. The following is a partial list illus¬ 
trating the types of items of equipment 
not considered to qualify as subjects of 
retail sale: 

<i> Single unit trucks, including— 
Armored (money carrying). 

Bum (integral). 


Dump. 

Hook and ladder (fire deportment). 

Chemical wagons (Are department). 
Garbage. 

Mixer. 

Refrigerator. 

Special publio utility. 

Steel haulers. 

Street-cleaning. 

Tank. 

Wrecker. 

(11) Full trailers and semitrailers 
(tractor and semitrailer and truck and 
trailer combinations), Including— 

Auto carrier. 

Coal. 

Dump. 

Garbage. 

Houa* carrier. 

Low bed carry all. 

Pole (lumber). 

Refrigerator. 

Tank. 

Van. 

(5) Sales of servicing and repair w ork 
peculiar to the servicing and repair of 
specialized vehicles referred to in para¬ 
graph (4), or performed under a fleet 
maintenance arrangement on trucks and 
other automotive vehicles w'hereby the 
establishment undertakes to maintain a 
customer's fleet at a price below the pre¬ 
vailing retail prices. 

(6) Sales to motor carriers of services, 
fuel, equipment, or other goods or facili¬ 
ties by establishments commonly re¬ 
ferred to as truck stops. Such establish¬ 
ments, which arc physically laid out and 
specially equipped to meet the highway 
needs of the motor transportation indus¬ 
try, offer a variety of services to trucke-rs 
on a "one-stop’* basis, and provide serv¬ 
ices principally to motor carriers and 
their crews. They are an Integral part of 
the interstate transportation industry 
and are not within the traditional retail 
concept. (See $ 779.317.) 

(7) Sales of diesel fuel (and IP gas) 
for use as truck or bus fuel and the re¬ 
pair and servicing of trucks and buses 
used in over-the-road commercial trans¬ 
portation (including parts and acces¬ 
sories for such vehicles) are specialized 
goods and services "which can never be 
sold at retail • • • whatever the terms 
of the sale." (Idaho Sheet Metal Works. 
Inc. v. Wlrtz. 383 U.S. 190, 202, rehear¬ 
ing denied 383 U.S. 963: Wirtz v. Steeple- 
ton General Tire Company. Inc.. 383 U S. 
190. 202. rehearing denied 383 Ui3. 963). 
Sales of these items are nonretail 
whether made by truck stops or other es¬ 
tablishments (see pars. (4) and <5>). 

Cd) NonspeciaHzed truck parts, acces¬ 
sories and services. Sales of parts and ac¬ 
cessories which are of the type used by 
small trucks engaged in local transporta¬ 
tion or by farm vehicles and are not non¬ 
retail under paragraph (c)(6) of this 
section will be tested under paragraphs 
(b> and (c)(3)(H) of this section, even 
when made on occasion for me in larger 
vehicles. Likewise, repairs and servicing 
of a minor nature (such as tire repair, 
battery recharging, cleaning of fuel 
lines, or minor electrical rewiring) per¬ 
formed on any type vehicle will be con¬ 
sidered retail in nature unless nonre¬ 
tail under paragraph (c) (6) or unless a 
fleet maintenance arrangement as in 
paragraph (c) <5> is present. 


(e) Farm implement sales . Sales of 
farm machinery, such as equipment nec¬ 
essary for plowing, planting, thinning, 
weeding, fertilizing, irrigating, and har¬ 
vesting of crops, and raising of livestock 
on the farm, and the repair work 
thereon, will be considered as retail 
(whether sold to farmers or nonfarmers) 
when they satisfy the tests referred to in 
paragraph (b) of this section. The fol¬ 
lowing. which fail to satisfy these tests, 
must be classified as nonretail: 

(1) Sales for resale: For example, 
gales of new’ or used machinery, parts, 
accessories or services to service sta¬ 
tions, repair shops and other dealers, 
where these establishments resell these 
items or w here they use them in repair¬ 
ing customers' farm implements or In re¬ 
conditioning used farm implements for 
resale, ore sales for resale. However, this 
does not apply to internal transfers of 
such items between departments within 
the dealer’s establishment. Transfers of 
parts from the parts department to the 
service department of a farm Implement 
dealer’s establishment will not be con¬ 
sidered sales for resale, and will be disre¬ 
garded in computing the establishment's 
sales for determining the applicability 
of the section 13(a) (2) exemption. 

(2) Sales made pursuant to formal 
invitation to bid. Such sales are made 
under a procedure involving the issuance 
by the buyer of a formal Invitation to bid 
on certain merchandise for delivery in 
accordance with prescribed terms and 
specifications. 8ales to Federal. 8tate and 
local governments are typically made in 
this manner. 

(3) Sales of specialized equipment not 
ordinarily used by farmers, such as: 

Bnlkhnwi. 

Scrapers. 

Land levelers. 

Grader*. 

Cotton ginning machinery. 

Canning and packing equipment. 

(4) Sales of Junk. 

(5) Sales of machinery or equipment 
which are sold "installed *, where the in¬ 
stallation involves construction work. In¬ 
stallations which require extensive plan¬ 
ning. labor and use of specialized equip¬ 
ment ordinarily constitute construction 
work. In such cases the cost of installa¬ 
tion ordinarily is substantial in rela¬ 
tion to the cost of the goods installed. 

(f) Quantity sales to farmers, It 
should be noted that the concept of fleet 
sales discussed in paragraphs <c) (3) 
and (5) of this section is not applied to 
sales to farmers, even though the fanner 
uses five or more vehicles on his farm. 

(g) Particular activities which lack a 
retail concept. Any receipts derived from 
warehousing, construction, including 
water well drilling, or manufacturing ac¬ 
tivities performed by the automobile, 
truck, or farm implement dealer are not 
receipts from retail sales. These activi¬ 
ties and the manufacturing of farm im¬ 
plements are not retail activities. 

§ 779.372 Nonnumufarluring r%tahUid»- 
nientrt with certain exempt employer* 
under Motion 13(b) (10). 

(a) General. A specific exemption 
from oivly the overtime pay provisions 
of section 7 of the Act is provided in 


No. 09—rt. n 
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section 13(b) 110) for certain employees 
of nonmanufacturing establishments en¬ 
gaged In the business of selling auto¬ 
mobiles. trucks, trailers, farm imple¬ 
ments. or aircraft. Section 13(b) (10) 
states that the provisions of section 7 
shall not apply with respect to "any 
salesman, partsman, or mechanic pri¬ 
marily engaged in selling or servicing 
automobiles, trailers, trucks, farm imple¬ 
ments, or aircraft if employed by a non¬ 
manufacturing establishment primarily 
engaged in the business of selling such 
vehicles to ultimate purchasers.” Tills 
exemption will apply Irrespective of the 
annual dollar volume of sales of the 
establishment or of the enterprise of 
which it is a part. 

<b) Character of establishment and 
employees exempted. (1) An establish¬ 
ment will qualify for this exemption if 
the following two tests arc met: 

<i) The establishment must not be 
engaged in manufacturing; and 

<ii) The establishment must be pri¬ 
marily engaged in the business of selling 
automobiles, trailers, trucks, farm imple¬ 
ments, or aircraft to the ultimate pur¬ 
chaser. If these tests arc met by an 
establishment the exemption will be 
available for salesmen, partsmen, and 
mechanics, employed by the establish¬ 
ment, who are primarily engaged during 
the workweek in the selling or servicing 
of the named items. An explanation of 
the term “employed by” is contained in 
31 779.307-779.3U. The exemption is in¬ 
tended to apply to employment by such 
an establishment of the specified cate¬ 
gories of employees even if they work 
In physically separate buildings or areas, 
or even if. though working in the prin¬ 
cipal building of the dealership, their 
work relates to the work of physically 
separate buildings or areas, so long as 
they are employed in a department 
which is functionally operated as part 
of the dealership (H. Rept. No. 1366, 
89th Cong., second session, page 42; 
Sen. Rept. No. 1487, 89th Cong., second 
session, page 32). However, the sales¬ 
man. partsman, or mechanic, to qualify 
for exemption, must be “primarily en¬ 
gaged in selling or servicing automobiles, 
trailers, trucks, farm implements, or air¬ 
craft” (H. Rept. No. 2004, 89th Cong., 
second session, pp. 7, 19). 

(2) This exemption, unlike the former 
exemption in section 13(a) (19) of the 
Act prior to the 1966 amendments, is 
not limited to dealerships which qualify 
as retail or service establishments nor 
is it limited to establishments selling 
automobiles, trucks, and farm imple¬ 
ments. but also includes dealers in air¬ 
craft and trailers. 

(c) "Salesman, partsman. or me¬ 
chanic" (1) As used in section 13(b) (10), 
a salesman is an employee who is em¬ 
ployed for the purpose of and Is pri¬ 
marily engaged in making sales or ob¬ 
taining orders or contracts for sale of 
the vehicles or farm implements which 
the establishment is primarily engaged 
In selling. Work performed incidental to 
and in conjunction with the employee's 
own sales or solicitations. Including in¬ 
cidental deliveries and collections, is 
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regarded as within the exemption. 

(2) As used in section 13(b) (10), & 
partsman is any employee employed for 
the purpose of and primarily engaged 
in requisitioning, stocking, and dis¬ 
pensing parts. 

(3) As used in section 13(b) (10), a 
mechanic is any employee primarily en¬ 
gaged in doing mechanical work (such 
as get ready mechanics, automotive, 
truck, farm implement, or aircraft me¬ 
chanics, body or fender mechanics, used 
car reconditioning mechanics, and 
wrecker mechanics) In the servicing of 
an automobile, trailer, truck, farm im¬ 
plement. or aircraft for its use and 
operation as such. This includes mechan¬ 
ical work required for safe operation as 
a vehicle, farm implement, or aircraft. 
The term does not Include employees 
primarily performing such nonmechan¬ 
ical work as washing, cleaning, painting, 
polishing, tire changing, installing seat 
covers, dispatching, lubricating, or other 
nonmechanical work. Wrecker mechanic 
means a service department mechanic 
who goes out on a tow or wrecking truck 
to perform mechanical servicing or re¬ 
pairing of a customer's vehicle away 
from the shop, or to bring the vehicle 
back to the shop for repair service. A tow 
or wrecker truck driver or helper who 
performs no mechanical repair work is 
not exempt. When employed by an estab¬ 
lishment qualifying under section 13(b) 
(10) which sells and services trailers, 
mechanics primarily engaged in servic¬ 
ing the trailers for their use and opera¬ 
tion as such may qualify for the exemp¬ 
tion. “Trailers” include a wide variety 
of nonpowered vehicles used for indus¬ 
trial, commercial, or personal transport 
or travel on the highways by attaching 
the vehicle to the rear of a separate 
powered vehicle. It is not yet clear under 
what circumstances and to what extent 
so-called “mobile homes” designed for 
residential uses other than in connection 
with the owner's travel can qualify as 
“trailers” within the meaning of the 
statute. (Compare Snell v. Quality Mo- 
bile Home Brokers (Dfl.C.), 18 WH 
Cases 875, with Wirt* v. Louisiana Trail¬ 
er 8ales. 294 P. Supp. 76 (ED. La.).) 
However, if and to the extent that they 
are operated and used as trailers, me¬ 
chanics servicing them for such opera¬ 
tion and use would appear to be per¬ 
forming w f ork within the purview of the 
exemption provided for mechanics in 
section 13(b) (10). to the same extent 
as mechanics servicing automobiles, or¬ 
dinary travel, boat, or camping trailers, 
trucks, and truck or tractor trailers for 
use and operation as such. On the other 
hand, there is no indication in the stat¬ 
utory language or the legislative history 
of any intent to provide exemption for 
mechanics whose work is directed to the 
habitability as a residence of a dwelling 
to be used as such on a fixed site in a 
particular locality, merely because the 
home Is so designed that it may be 
moved to another location over the high¬ 
ways more readily than the traditional 
types of residential structures. Accord¬ 
ingly, servicemen checking, servicing, or 


repairing the plumbing, electrical, heat¬ 
ing, air conditioning or butane gas sys¬ 
tems, the doors, windows, and other 
structural features of mobile home:; to 
make them habitable or more habitable 
as residences are. while so engaged, not 
deemed to qualify as “mechanic's) • • • 
servicing • • • trailers” within the mean¬ 
ing of section 13<b> < 10), 

(4) Employees variously described a* 
service manager, service writer, service 
advisor, or sendee salesman who are not 
themselves primarily engaged in the 
work of a salesman, partsman. or me¬ 
chanic as described above are not exempt 
under section 13(b)(10). This is true 
despite the fact that such an employee s 
principal function may be dfsagnoeing 
the mechanical condition of vehicles 
brought In for repair, writing up work 
orders for repairs authorized by the cus¬ 
tomer, assigning the work to various em¬ 
ployees and directing and checking on 
the work of mechanics. 

(d) Primarily engaged. As used in sec¬ 
tion 13(b) (10). primarily engaged means 
the major part or over 50 percent of 
the salesman’s part«mnn’s. or mechanic's 
time must be spent in selling or senicing 
the enumerated vehicles. As applied to 
the establishment, primarily engaged 
means that over half of the establish¬ 
ment's annual dollar volume of sales 
made or business done must come from 
sales of the enumerated vehicles 

§§ 779.373-779.380 iIWrvcd 1 
Other Establishments tor Which Spe¬ 
cial Exceptions or Exemptions Are 

Provided 

§ 779.381 K»uh1t*linirnt» *ithin »pct4al 

exceptions or exemption*. 

(a) As stated in i 779.338. the special 
exceptions provided in the 1961 amend¬ 
ments for hotels, motels, restaurants, 
hospitals, institutions for the sick, tlve 
aged, the mentally III or defective, and 
schools for physically or mentally handi¬ 
capped or gifted children have been re¬ 
moved. Seasonally operated amusement 
or recreational establishments and mo¬ 
tion picture theaters also no longer arc 
specifically exempt under section 13»a) 
(2). but have specific exemptions set out 
for them in sections 13(a) (3) and 13<a) 
(9) of the Act as amended in 1966. 

(b) Hotels, motels, and restaurants 
continue to be eligible for exemption un¬ 
der section 13(a)(2), but must meet ail 
the requirements of that section for ex¬ 
emption in the same manner as other 
retail or service establishments How¬ 
ever. a special overtime exemption is pro¬ 
vided for such establishments, regardlcjs 
of size, in the first part of section 13(b) 
(8). Hospitals, residential care establish¬ 
ments, and schools for physically or 
mentally handicapped or gifted children 
are specifically excluded by the Act from 
consideration for exemption under sec¬ 
tion 13<a> (2); however, residential care 
establishments are exempt from the 
overtime pay requirements of the Act 
under the second part of section 13*n) 
(8) as long as overtime premium of not 
less than one and one-half times the em¬ 
ployee's regular rate of pay is paid to him 
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for time worked in excess of 48 hours in 
the workweek. In addition, section 7(J> 
of the amended Act provides a special 
overtime arrangement for hospital em¬ 
ployees whereby overtime pay is due an 
employee after 8 hours in a day or 80 
hours in a 14-day work period rather 
than on the basis of the 7-day workweek 
as is normally required by the Act, This 
provision, though, requires an agreement 
or understanding on the part of both the 
employer and the employee prior to the 
performance of the work. See $ 778.601 
of this chapter. 

<c> The amendments of 1966 also re¬ 
pealed the exemption from both the 
minimum wage and overtime pay pro¬ 
visions which was in the Act for certain 
food service employees employed by re¬ 
tail or service establishments that were 
not exempt under section 13(a) (2). This 
exemption (formerly found in section 13 
(an20)> is now an exemption from the 
overtime provisions only and is set out in 
section 13<b) < 18». Those establishments 
now excluded by the Act from consid¬ 
eration for exemption under section 13 
(a> (2) ihospitals, residential care estab¬ 
lishments. etc.) may utilize this exemp¬ 
tion where they meet the Act’s definition 
of retail or service establishment in the 
last sentence of section 13(a)(2) and 
the conditions set out in section 13(b) 
M8>. Likewise, the special exemption for 
any employee of a retail or service estab¬ 
lishment primarily encaged in the busi¬ 
ness of selling automobiles, trucks, or 
farm implements was repealed by the 
1966 amendments. In its stead the over¬ 
time exemption set out in section 13(b) 
(10) and previously discussed In i 779.372 
was provided for certain employees of 
any nonmanufacturing establishment 
primarily encaged in the business of sell¬ 
ing automobiles, trailers, trucks, farm 
implements, or aircraft to the ultimate 
consumer. 

•d> A special exemption from the over¬ 
time pay requirements is also included 
in the amended Act for bowling estab¬ 
lishments which do not meet the tests 
under section 13(a) (2) for exemption as 
a retail or service establishment. Sec¬ 
tion 13(b) (19) states that the overtime 
pay requirements of the Act shall not 
Apply with respect to “any employee of 
a bowling establishment if such employee 
receives compensation for employment 
in excess of 48 hours in any workweek at 
a rate not less than one and one-half 
times the regular rale at which he is 
employed.” Unlike the overtime pay ex¬ 
emption In section 13(b) (18), this ex¬ 
emption is not dependent upon the estab¬ 
lishment meeting the definition of retail 
or service establishment. 

Hotels and Motels 

I 4 70.382 May qualify a* exempt 13 
(a)( 2) rMnlilUhmrnK 

A hotel or motel establishment may 
QUAhfy as an exempt retail or service 
establishment under section 13(a)(2) of 
Ac * However, the establishment must 
meet all of the requirements of section 
13(a) <2) (ace } 779.337). In determining 
whether an establishment is a retail or 
«rvice establishment within the mean¬ 


ing of section 13(a) (2) the dollar volume 
received from the leasing or rental of 
space to other than transient members 
of the general public cannot be counted 
as derived from retail sales of goods or 
services. Therefore, receipts from ten¬ 
ants who are not transient guests (see 
$ 779.383(c)) must be included in the 25 
percent tolerance provided for sales for 
resale or sales not recognized as retail. 

§ 779.383 “Holer* and “mold” exemp¬ 
tion* under Motion 13(b)(8). 

(a) General. A hotel or motel estab¬ 
lishment may qualify for exemption from 
the Act’s overtime pay requirements, even 
if it is in an enterprise described in sec¬ 
tion 3(s) and is not exempt under sec¬ 
tion 13(a)(2) because It exceeds the 
monetary test for exemption under that 
section. The first part of section 13(b)(8) 
provides that the overtime provisions of 
section 7 of the Act shall not apply with 
respect to “any employee employed by 
an establishment which is a hotel, motel 
• • •“ The 13(b) (8) exemption Is appli¬ 
cable Irrespective of the annual dollar 
volume of sales of a hotel or motel estab¬ 
lishment or of the enterprise of which 
it is a part. 

(b) Definition of “hotel”. The term 
“hotel” as used in section 13(b) (8' means 
an establishment known to the public 
as a hotel, which is primarily engaged in 
providing lodging or lodging and meals 
for the general public. Included are 
hotels operated by membership organiza¬ 
tions and open to the general public and 
apartment hotels which provide accom¬ 
modations for transients. However, an 
establishment whose income is primarily 
from providing a permanent place of 
residence or from providing residential 
facilities complete with bedrooms and 
kitchen for leased periods longer than 
3 months would not be considered a 
hotel within the meaning of the Act. An 
apartment or residential hotel is not con¬ 
sidered a hotel for purposes of section 
13(b)(8) unless more than half of its 
annual dollar volume Is derived from 
providing transient guests representative 
of the general public with lodging or 
lodging and meals. (See paragraph 
<c>.) Establishments in which lodging 
accommodation* are not available to the 
public are not included. Also excluded 
from the category of hotels are rooming 
and boarding houses, and private resi¬ 
dences commonly known as tourist 
homes. Resort or other hotels even if they* 
operate seasonally are regarded as hotel. 
(See Cong. Rec., August 25. 1966, pages 
19729-19732; Cong. Rec., August 26. 1966, 
pages 19907-19911.) 

<c> “Transient guests “. In determining 
who are “transient guests” within the 
meaning of ! 779.382 and paragraph <b) 
of this section, as a general rule the 
Department of Labor would consider as 
transient a guest who is free to come and 
go as he pleases and who does not sojourn 
In the establishment for a specified time 
or permanently. A transient is one who is 
entertained from day to day without any 
express contract or lease and whose stay 
is indefinite although to suit his con¬ 
venience it may extend for several weeks 
or a season. 


<d> Definition of “motel”. The term 
“moter as used in section 13(b)(8) 
means an establishment which provides 
services similar to that of a “hotel” de¬ 
scribed in paragraph (b) of this section, 
but which caters mostly to the motoring 
public, providing it with motor car park¬ 
ing facilities either adjacent to the room 
or cabin rented or at some other easily 
accessible place. Included in the term 
“motel” are those establishments known 
to the public as motor hotels, motor 
lodges, motor courts, motor Inns, tourist 
courts, tourist lodges and the like. 

(e> Hotel and motel establishments 
engaged in other activities. The primary 
function of a hotel or motel is to provide 
lodging facilities to the public. In addi¬ 
tion. most hotels or motels provide food 
for their guests and many sell alcoholic 
beverages. These establishments also 
may engage in some minor revenue pro¬ 
ducing activities; such os. the operation 
of valet services offering cleaning and 
laundering service for the garments of 
their guests, news stands, hobby shops, 
the renting out of their public rooms for 
meetings, lectures, dances, trade ex¬ 
hibits and weddings. The exception pro¬ 
vided for “hotels” and "motels” in 
section 13(b) (8) will not be defeated sim¬ 
ply because a “hotel” or a “motel” en¬ 
gages In all or some of these activities, if 
it is primarily engaged In providing 
lodging facilities, food and drink to the 
public. 

Motion Picture Theaters 

8 779.381 May qunlify n» exempt c*tal»- 
liftlinicnU. 

Section 13(a)(9) of the Act ns 
amended In 1966 exempts from the mini¬ 
mum wage and overtime pay require¬ 
ments “any employee employed by an 
establishment which is a motion picture 
theater.” This exemption will be appli¬ 
cable irrespective of the annual dollar 
volume of sales of such establishment or 
of the enterprise of which it is a part. 
A motion picture theater may also qual¬ 
ify as an exempt retail or service estab¬ 
lishment under section 13(a)(2) of the 
Act if the establishment meets oil re¬ 
quirements of the exemption, discussed 
above in U 779.337 to 779.341. The term 
“motion picture theater” as used in sec¬ 
tion 13(a)(9) means a commercially 
operated theater primarily engaged in 
the exhibition of motion pictures with 
or without vaudeville presentations. It 
includes “drive-in motion picture the¬ 
aters” commonly known as ”open air” or 
“drive-in” theaters, but does not include 
such incidental exhibition of motion pic¬ 
tures as those offered to passengers on 
aircraft. “Legitimate theaters” primarily 
engaged in exhibiting stage productions 
are not “motion picture theaters.” 

Seasonal Amusement Or Recreational 
Establishments 

§ 779.383 Muy qualify 11 * exempt e*itiit>- 
lt»liment*. 

An amusement or recreational estab¬ 
lishment operating on a seasonal basis 
may qualify as an exempt establishment 
under section 13(a) (3) of the Act, added 
by the 1966 amendments, even if it does 
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not meet all the requirements of the 
13(a)(2) exemption. Section 13(a)(3) 
exempt* from the minimum wage and 
overtime pay requirements of the Act 
“any employee employed by an estab¬ 
lishment which is an amusement or rec¬ 
reational establishment. If (A) it does 
not operate for more than seven months 
in any calendar year, or (B) during the 
preceding calendar year. Its average re¬ 
ceipts for any 6 months of the year were 
not more than 33 Vb percentum of its 
average receipts for the other 6 months 
of such year ’. “Amusement or recrea¬ 
tional establishments” as used in section 
13(a)(3) arc establishments frequented 
by the public for its amusement or recre¬ 
ation and which are open for 7 months 
or less a year or which meet the seasonal 
receipts test provided in clause (B> of 
the exemption. Typical examples of such 
are the concessionaires at amusement 
parks and beaches. <S, Kept. 145. 87th 
Cong., first session, p. 28; H. Kept. 75, 
87th Cong.. 1st Bess., p. 10.) 

Restaurants and Establishments Pro¬ 
viding Pood and Beverage Service 

§ 779*386 ItrMmirnntA mny qualify ju 
exempt 13 (h)( 2) establishment**. 

(a) A restaurant may qualify as an 
exempt retail or service establishment 
under section 13(a) (2) of the Act. How¬ 
ever. the establishment must meet all of 
the requirements of section 13(a)(2) 
(see 5 779.337). It should be noted that a 
separate exemption from the overtime 
pay provisions of the Act only Is provided 
in section 13(b) (18) for certain food 
service employees employed by establish¬ 
ments other than restaurants if the 
establishment meets the definition of a 
retail or service establishment as defined 
In the last sentence of section 13(a) (2). 
Privately owned and operated restau¬ 
rants conducted as separate and Inde¬ 
pendent business establishments in In¬ 
dustrial plants, office buildings, govern¬ 
ment installations, hospitals, or colleges, 
such as were Involved in McComb v. 
Factory Stores, 81 P. 8upp. 403 (NJD. 
Ohio) continue to be exempt under sec¬ 
tion 13(a) (2) where the tests of the ex¬ 
emption are met (S. Rept. 145, 87th 
Cong., first session, p. 28; H. Kept. 75. 
87th Cong., first session, p. 10). However, 
they would not be met if the food service 
is carried on as an activity of the larger, 
non retail establishment In which the 
facility is located and there Is no inde¬ 
pendent. separate and distinct place of 
business offering the restaurant service 
to Individual customers from the general 
public, who purchase the meals selected 
by them directly from the establishment 
which serves them. An establishment 
serving meals to individuals, pursuant 
to a contract with an organization or 
person paying for such meals because 
the latter has assumed a contractual ob¬ 
ligation to furnish them to the indi¬ 
viduals concerned, is selling to such or¬ 
ganization or firm, and the sales ore for 
resale within the meaning of sedtion 
13(a)(2). See also 5 779.387. 
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§ 779.387 “Rcftauronl” exemption un¬ 
der section 13(b)(8). 

(a) As amended in 1966. the Act, In 
section 13(b) (8), exempts from its over¬ 
time pay provisions “any employee em¬ 
ployed by an establishment which is 
a • • • restaurant”. The term “restau¬ 
rant” as used in section 13(b) (8) of the 
Act means an establishment which is pri¬ 
marily' engaged In selling and serving to 
purchasers at retail prepared food and 
beverages for immediate consumption on 
the premises. This Includes such estab¬ 
lishments commonly known as lunch 
counters, refreshment stands, cafes, caf¬ 
eterias, coffee shops, diners, dining 
rooms, lunch rooms, or tea rooms. The 
term “restaurant” does not include 
drinking establishments, such as bars or 
cocktail lounges, whose sales of alco¬ 
holic beverages exceed the receipts from 
sales of prepared foods and nonalcoholic 
beverages. Certain food or beverage serv¬ 
ice employees of establishments such as 
bars and cocktail lounges, however, may 
be exempt under section 13(b) (18), 

(b) Not all places where food is 
served for immediate consumption on 
the premises are “restaurant” establish¬ 
ments within the meaning of section 
13(b> (8). Such service is sometimes pro¬ 
vided as an incidental activity of an 
establishment of another kind, rather 
than hy an establishment possessing the 
physical and functional characteristics 
of a separate place of business engaged 
in restaurant operations. In such event, 
the establishment providing the meal 
service is not an establishment “which 
is” a restaurant as section 13(b)(8) re¬ 
quires for exemption. Further, not every 
place which serves meals, even If it 
should qualify as a separate food serv¬ 
ice establishment, possesses the charac¬ 
teristics of a “restaurant.” The meals 
served by restaurants are characteris¬ 
tically priced, offered, ordered, and 
served for consumption by and paid for 
by the customer on an Individual meal 
basis. A restaurant functions principally, 
and not merely incidentally, to meet the 
immediate needs and desires of the Indi¬ 
vidual customer for refreshment at the 
particular time that he visits the estab¬ 
lishment for the purpose. A separate 
transaction to accommodate these needs 
and desires takes place on the occasion 
of each such visit. A “restaurant”, 
therefore, is to be distinguished from an 
establishment offering meal service on a 
boarding or term basis or providing such 
service only as an incident to the opera¬ 
tion of an enterprise of another kind and 
primarily to meet institutional needs for 
continuing meal service to persons whose 
continued presence is required for such 
operation. Accordingly, a boarding house 
Is not a “restaurant” within the meaning 
of section 13(b)(8), nor are the dining 
facilities of a boarding school, college or 
university which serve its students and 
faculty, nor are the luncheon facilities 
provided for private and public day 
school students, nor are other institu¬ 
tional food service facilities providing 
long-term meal service to stable groups 


of individuals as on incident to institu¬ 
tional operations In a manner wholly 
dissimilar to the typical transactions be¬ 
tween a restaurant and its custonicr- 

§ 779.388 Exemption providnl for (ihm) 
or beverage *mkc employer*. 

(a) A special exemption is provided 
In section 13(b) (18) of the Act for cer¬ 
tain food or beverage service employees 
of retail or service establishments Thla 
section excludes from the overtime pay 
provisions In section .7 of the Act. * any 
employee of a retail or service establish¬ 
ment who Is employed primarily In con¬ 
nection witli the preparation or offering 
of food or beverages for human con¬ 
sumption. either on the premises, or by 
such services as catering, banquet, box 
lunch, or curb or counter service, to 
the public, to employees, or to members 
or guests of members of clubs.” This is 
an employee exemption, intended to 
apply to employees engaged in the 
named activities for such establish¬ 
ments as “drug stores, department 
stores, bowling alleys, and the like ” *S. 
Kept. No 1487. 89th Cong., second ses¬ 
sion. p. 32.) 

(b) The 13(b) (18) exemption will 
apply only if the following two tests are 
met: 

(1) The employee must be an em¬ 
ployee of a retail or service establish¬ 
ment (as defined in section 13(a)(2) of 
the Act); and 

(2) The employee must be employed 
primarily in connection with the jel¬ 
lied food or beverage service activities. 
If both of the above criteria are met. the 
employee is exempt from the overtime 
pay provisions of the Act 

(c) The establishment by which the 
employee Is employed mu*t be a “retail 
or service establishment.” This term Is 
defined in section 13(a)(2) of the Act 
and the definition Is quoted in 5 779.24; 
the application of the definition Is con¬ 
sidered at length earlier in this subpart. 
In accordance with this definition, the 
establishment will be a “retail or service 
establishment” for purposes of section 
13(b) (18) if 75 percent or more of the 
establishment's annual dollar volume of 
sales of goods or services (or of both) Is 
not for resale and is recognized as retail 
sales or services in the particular 
industry. 

(d> If the establishment comes within 
the above definition it Ls Immaterial that 
the establishment is In an enterprt c or 
part of an enterprise described in section 
3(s>. Thus section 13(b) (18) will be 
applicable regardless of the annual dol¬ 
lar volume of sales of the establishment 
or of the enterprise of which It is a part 
It should also be noted that it is not 
required that the establishment niAke 
more than 50 percent of its annual dollar 
volume of sales within the State in wh:cn 
it is located. The establishment by which 
the employee is cmpl 05 *ed. provided iv 
qualifies as a “retail or service establish¬ 
ment,” may be a drug store, department 
store, cocktail lounge, night club, and 
the like. 
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(e* Tills exemption does not apply to 
employees of the ordinary bakery or 
grocery store who handle, prepare or sell 
food or beverages for human consump¬ 
tion since such food or beverages are not 
prepared or offered for consumption 'on 
the premises, or by such services as cater¬ 
ing, banquet, box lunch, or curb or 
counter service • * *’* 

<f> If the establishment by which the 
employee is employed is a "retail or serv¬ 
ice establishment/* as explained above, 
he will be exempt under section 13<b> 
<18> provided he is employed primarily 
in connection with the preparation or 
ottering of food or beverages for human 
consumption either on the premises, or 
by such services as catering, banquet, box 
lunch, or curb or counter service, to the 
public, to employees, or to members or 
guests of members of clubs. An employee 
employed in the actual preparation or 
serving of the food or beverages or in 
activities closely related and directly 
essential to the preparation and serving 
will be regarded as engaged in the de¬ 
scribed activities. The exemption, there¬ 
fore, extends not only to employees 
actually cooking, packaging or serving 
food or beverages, but also to employees 
such as cashiers, hostesses, dishwashers, 
busboys. and cleanup men. Also, where 
the food or beverages are served away 
from the establishment, the exemption 
extends to employees of the retail or serv¬ 
ice establishment who make ready the 
serving place, serve the food, clean up. 
and transport the equipment, food and 
beverages to and from the serving place. 

(g) For the exemption to apply, the 
employee must be engaged "primarily" 
in performing the described activities. A 
sales clerk in a drug store, department 
store or other establishment, who as an 
incident to his other duties, occasionally 
prepares or otherwise handles food or 
beverages for human consumption on the 
premises will not come within the scope 
of this exemption. The exemption is in¬ 
tended for employees who devote all or 
most of their time to the described food 
or beverage service activities. For admin¬ 
istrative purposes tills exemption will not 
be considered defeated for an employee 
tn any workweek in which he devotes 
more than one-half of his time worked 
to such activities. 

Subpart E—Provisions Relating to 
Certain Employees of Retail or Serv¬ 
ice Establishments 

General Principles 
§779.100 Purpose of *ul»part. 

The 1966 amendments to the Act 
changed certain existing provisions and 
added other provisions pertaining to ex¬ 
emptions from the requirements of sec¬ 
tions 6 and 7 with respect to certain 
employees. This subp&rt deals with those 
exemptions provisions of interest to retail 
or service enterprises or establishments. 

Executive. Administrative, and Profes¬ 
sional Employees and Outside Salesmen 

* * *9.101 Statutory provision. 

»» l 3(a)(l) of the Act provides 
k ^ Provisions of sections 6 and 7 
Miall not apply with respect to: 
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Any employee employed In a bona flde ex¬ 
executive, administrative. or professional ca¬ 
pacity (including any employee employed In 
tho capacity of academic administrative per¬ 
sonnel or teacher in elementary or secondary 
schools), or in the capacity of outside sales¬ 
man (as such terms are defined and delimited 
from time to time by regulations of the Sec¬ 
retary. subject to the provisions of the 
Administrative Procedure Act, except that an 
employee of a retail or service establishment 
shall not be excluded from the definition 
of employee employed in a bona fide execu¬ 
tive or administrative capacity because of 
the number of hours In hLs workweek which 
he devotes to activities not directly or closely 
related to the performance of executive or 
administrative activities, if less than 40 per 
centum of his Lours worked tn the workweek 
are devoted to such activities). 

§ 779.102 “Executive” ami “administra¬ 
tive” employee* defined. 

The terms "executive" and "adminis¬ 
trative" as used in section 13(a)(1) of 
the Act are defined and delimited in Sub¬ 
part A of Part 541 of this chapter and 
explained in Subpart B of that part. 
These regulations are applicable under 
the amended section 13(a)(1) in deter¬ 
mining which employees arc bona fide 
executive or administrative employees. 
The clause that is enclosed in parentheses 
in section 13(a) (1) and which reads "in¬ 
cluding any employee employed in the 
capacity of academic administrative per¬ 
sonnel or teacher In elementary or sec¬ 
ondary schools’* was added by the 1966 
amendments to the Act. This clause will 
not have any affect in the application of 
the regulations to retail or service estab¬ 
lishments. The Act and the regulations 
point out the fact that an executive or 
administrative employee of a retail or 
service establishment may devote up to 
40 percent of his hours w orked in a work¬ 
week to activities which are not directly 
and closely related to the performance 
of executive or administrative activities 
and still qualify as a bona fide executive 
or administrative employee. However, in 
other types of establishments such a 
tolerance is limited to 20 percent, except 
where special provisions are made in Part 
541 of this chapter. 

§ 779.403 Ariminfotratfor and t*xrniiive 
employee* In covered enterprise* em¬ 
ployed in oilier limn retail or service 
r*tablfoil merit*. 

The up-to-40 percent tolerance for 
nonexecutive or nonadministrativc duties 
discussed in the preceding section, does 
not apply to executive or administrative 
employees of an establishment other than 
a "retail or service establishment." For 
example, an executive or administrative 
employee of a central office or a central 
warehouse of a chain store system is not 
an employee of a "retail or service es¬ 
tablishment." and therefore must still 
devote not more than 20 percent of his 
hours worked in a workweek to activities 
w'hich are not directly and closely re¬ 
lated to the performance of executive or 
administrative duties in order to qualify 
as a bona fide executive or administra¬ 
tive employee under section 13(a)(1), 
except where special provisions are made 
In the regulations issued under that sec¬ 
tion of the Act. 
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§ 779.101 Other section 13(a)(1) em¬ 
ployee* employed in covered enter¬ 
prise*. 

The "professional" employee or the 
"outside salesman** employed by a retail 
or service establishment in a covered 
enterprise, in order to qualify as a bona 
fide "professional employee" or as an 
"outside salesman." must meet all the 
requirements set forth in the regulations 
issued and found in Part 541, Subpart A 
of this chapter, and further explained 
in Subpart B thereof. The up-to-40 per¬ 
cent tolerance discussed in $ 779.403 
for "administrative and executive em¬ 
ployees" of a retail or service establish¬ 
ment does not apply to the ' professional 
employee" or the "outside salesman.** 

Students. Learners, and Handicapped 
Workers 

§ 779.403 Statutory provision*. 

Section 13(a)(7) of the Act provides 
that the provisions of sections 6 and 7 
shall not apply to: 

Any employee to the extent that such em¬ 
ployee is exempted by regulations, order, or 
certificate of the Secretary Issued under sec¬ 
tion 14. 

Section 14 of the Act provides, in perti¬ 
nent part, as follows: 

Learners. Apprentices. Students, and 
Handicapped Workers 

Sec. 14. (a) The Secretory of Labor, to the 
extent necessary tn order to prevent curtail¬ 
ment of opportunities for employment, ahall 
by regulations or by orders provide for the 
employment of learners, of apprentices, and 
of messengers employed primarily In deliver¬ 
ing letters and messages, under special cer¬ 
tificates Issued pursuant to regulations of the 
Secretary, at such wages lower than the min¬ 
imum wage applicable under section 6 and 
subject to such limitations as to time, num¬ 
ber. proportion, and length of service as the 
Secretary ahall prescribe. 

(b) The Secretary, to the extent necessary 
In order to prevent curtailment of opportu¬ 
nities for employment, shall by regulation or 
order provide for the employment of full¬ 
time students, regardless of age but in com¬ 
pliance with applicable child labor laws, on 
a part-time basis in retail or service estab¬ 
lishments (not to exceed twenty hours In 
any workweek) or on a part-time or a full¬ 
time basts in such establishments during 
school vacations, under special certificates 
issued pursuant to regulations of the Secre¬ 
tary. at a wage rate not leu than 85 per 
centum of the minimum wage applicable 
under section 0, except that the proportion 
of student hours of employment to total 
hours of employment of all employees in any 
establishment may not exceed (1) such pro¬ 
portion for the corresponding month of the 
12-month period preceding May 1, 1961. <2) 
in the case of a retail or service establish¬ 
ment whose employees (other than employee* 
engaged in commerce or in the production of 
goods for commerce) are covered by this Act 
for the first time on or after the effective 
date of the Fair Labor Standards Amend¬ 
ments of 1966. such proportion for the cor¬ 
responding month of the 12-month period 
Immediately prior to such date, or (3) in 
the case of a retail or service establishment 
coming Into existence after May I, 1961. or 
a retail or service establishment for which 
records of student hours worked are not 
available, a proportion of student hours of 
employment to total hours of employment 
of all employees based on the practice during 
the 12-month period preceding May 1, 1961. 
In (A) similar establishments of the same 


FEDERAL REGISTER, VOL 35. NO. 69—THURSDAY, APRIL 9, 1970 













5900 


RULES AND REGULATIONS 


employer In the same general metropolitan 
area In which the new establishment la lo¬ 
cated, (B) similar establishment* of the 
same employer In the same or nearby coun¬ 
ties If the new establishment ts not in a 
metropolitan area, or (C) other establish¬ 
ments of the same general character operat¬ 
ing in the community or the nearest 
comparable community. Before the Secre¬ 
tary may Issue a certificate under this sub¬ 
section he must And that such employment 
will not create a substantial probability of 
reducing the full-time employment oppor¬ 
tunities of persons other than those em¬ 
ployed under this subsection. 


(d)(1) Except as otherwise provided In 
paragraphs (2) and (3) of this subsection, 
the Secretary of Labor, to the extent neces¬ 
sary In order to prevent curtailment of op¬ 
portunities for employment, shall by regula¬ 
tion or order provide for the employment 
under special certificates of individuals • • • 
whose earning or productive capacity U im¬ 
paired by age or physical or mental defi¬ 
ciency or injury, at wage* which are lower 
than the minimum wage applicable under 
section 6 of this Act but not less than 50 per 
centum of such wage and which are commen¬ 
surate with those paid nonhandicapped 
workers in industry in tho vicinity for essen¬ 
tially the same type, quality, and quantity 
of work. 

(2) The Secretary, pursuant to such regu¬ 
lations as he shall prescribe and upon certi¬ 
fication of the State agency administering or 
supervising the administration of vocational 
rehabilitation services, may issue special cer¬ 
tificates for the employment of— 

(A) handicapped workers engaged In work 
which 1* incidental to training or evaluation 
programs, and 

(B) multihandlcapped individuals and 
other individuals whose earning capacity la 
so severely Impaired that they are unable 
to engage In competitive employment, 

at wages which are less than those required 
by this subsection and which arc related to 
the worker's productivity. 

(3) (A) Tho Secretory may by regulation or 
order provide for the employment of handi¬ 
capped clients in work activities centers un¬ 
der special certificates at wages which are 
less than the minimum* applicable under 
section 0 or this Act or prescribed by para¬ 
graph (1) of this subsection and which con¬ 
stitute equitable compensation for ouch cli¬ 
ents in work activities centers. 

<B) For purposes of this section, the term 
"work activities centers" shall mean centers 
planned and designed exclusively to provide 
therapeutic activities for handicapped client* 
whose physical or mental Impairment la so 
severe as to make their productive capacity 
inconsequential. 

§ 779.106 "Stmlrnt-lcamcr*". 

(a> Applicable regulations. In accord¬ 
ance with section 14 of the Act regula¬ 
tions have been issued to provide for em¬ 
ployment under special certificates of 
student-learners at wages lower than the 
minimum wage applicable under section 
6 of the Act. These regulations are set 
forth in Part 520 of this chapter and gov¬ 
ern the issuance of special certificates 
for student-learners in covered employ¬ 
ments generally as well as such employ¬ 
ments In retail or service establishments. 

(b) Definitions. The regulations in 
section 520.2 of this chapter define "stu¬ 
dent-learners*’ and "bona fide vocational 
training program" as follows: 

(1) A "student-learner" is defined as 
"a student who is receiving instruction in 


an accredited school, college or univer¬ 
sity and who is employed on a part-time 
basis, pursuant to a bona fide vocational 
training program." 

(2) A "bona fide vocational training 
program" is defined os "one authorized 
and approved by a State board of voca¬ 
tional education or other recognized 
educational body and provides for part- 
time employment training which may be 
scheduled for a part of the workday or 
workweek, for alternating weeks or for 
other limited periods during the year, 
supplemented by and integrated with a 
definitely organized plan of instruction 
designed to teach technical knowledge 
and related Industrial information given 
as a regular part of the student-learner’s 
course by an accredited school, college or 
university". 

§ 779.407 Ifnrnrw ntlirr than "Mmlcnl- 
Icarncr*". 

Regulations have been issued in ac¬ 
cordance with the authority in section 
14 of the Act to provide far employment 
under special certificates of learners at 
wages lower than the minimum wage 
applicable under section 6 of the Act. 
Part 522 of this chapter contains the 
general regulations for learners and 
those for learners In particular indus¬ 
tries. General learner regulations arc set 
forth in $5 522.1 to 522.11 of tills chapter. 

§ 779.400 "Full-tfmr Mudrnl**’. 

The 1961 Amendments added to sec¬ 
tion 14 of the Act, the authority to Issue 
special certificates for the employment 
of "full-time students", under certain 
specified conditions, at wages lower 
than the minimum wage applicable 
under section 6. The student, to qualify 
for a spertnl certificate must attend 
school full time and his employment 
must be outside of his school hours and 
his employment must be in a retail or 
service establishment. In addition, the 
student's employment must not be of the 
type ordinarily given to a full-time em¬ 
ployee. "The purpose of this provision", 
as made clear In the legislative history, 
"Is to provide employment opportunities 
for students who desire to work part 
time outside of their school hours with¬ 
out the displacement of adult workers" 
(8. Kept. 145, 87th Cong., first session, 
p. 29). The application of this provision 
was amplified by the 1986 amendments 
to provide for the employment of full- 
tifhe students regardless of age but in 
compliance with applicable child labor 
laws In retail or service establishments 
and in agriculture (not to exceed 20 
hours In any workweek) or on a part- 
time or a full-time basis during school 
vacations at a wage rate not less than 85 
percent of the applicable minimum 
wage <H. ReiH. 1386. 89th Cong., second 
session, pp. 34 and 35). Regulations au¬ 
thorizing the issuance of certificates 
under this provision of the Act are pub¬ 
lished in Part 519 of this chapter. 

§ 779.409 n*inc!irapp«*t! worker*. 

Regulations have been issued under 
the authority in section 14 of the Act to 
provide for employment under special 
certificate of handicapped workers at 


wages lower than the minimum wage 
applicable under section 6 of the Act. 
These regulations are set forth in Part 
524 of this chapter. In these regulations 
handicapped workers arc defined os in¬ 
dividuals whose earning capacity is im¬ 
paired by age or physical or mental 
deficiency or injury for the work they 
are to perform. 

Employees Compensated Principally bt 
Commissions 

8 779.410 Statutory provision. 

Section 7 of the Act provides, m sub¬ 
section <1): 

(t) No employer ah&U be deemed to hare 
vloUted subsection (a) by employing any 
employee of a retail or service establish mrat 
far a workweek in excess of the applicable 
workweek specified therein. If (1) the regular 
rate or pay of such employee Is in txw-/ of 
one and one-half times the minimum hourly 
rate applicable to him under flection 0, and 
(2) mure than half his compensation for a 
representative period (not less than 1 month) 
represents commitAlon* on good* or services, 
In determining the proportion of compensa¬ 
tion representing commissions, all earnings 
resulting from the application of a bona ftde 
commission rate shall be deemed commis¬ 
sions on goods err services without regard to 
whether tho computed commission* exceed 
the draw or guarantee. 

There are briefly set forth in §§ 770.411 
to 779.421 some guiding principles for 
determining whether an employee's em¬ 
ployment and comj'cnsatlon meet the 
conditions set forth In section 7<i>. 

§ 779.1) 1 Fmpfoycc of a "retail or m-h* 
Ire r«teblt»h mrn t". 

In order for an employee to come 
within the exemption from the overtime 
pay requirement provided by section 7<l) 
for certain employees receiving commis¬ 
sions, the employee must be employed by 
a retail or service establishment. The 
term "retail or sendee establishment" is 
defined in section 13(a)(2) of the Act. 
The definition is set forth in i 779.24: 
its application is considered at length in 
Subpart D of this part. As used in section 
7(1). as in other provisions of the Act, 
the term "retail or .service establishment** 
means an establishment 75 per centum 
of whose annual dollar volume of sales 
of goods or services (or of both) is not 
for resale and ts recognized as retail 
sales or services in the particular 
industry. 

§ 779.112 Compensation requirrnifnt# 
for overtime pay exempt ion under 
section 7(1). 

An employee of a "retail or service 
establishment" who is raid on a commis¬ 
sion basis or whose pay Includes com¬ 
pensation representing commission need 
not be paid the premium compensation 
prescribed by section 7(a) for overtime 
hours worked in a workweek, provided 
tiie following conditions arc met: 

(a) The "regular rate" of pay of such 
employee must be more than one aha 
one-half times the minimum hourly rate 
applicable to him under section 6. and 

<b) More than half his compensation 
for a "representative period" (not 
than one month) must represent com¬ 
missions on goods or services. 
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§ 779.413 MciImmU of romprnution of 
retail store employee*. 

(a) Retail or service establishment 
employees are generally compensated 
(apart from any extra payments for 
overtime or other additional payments) 
by one of the following methods: 

(1) Straight salary or hourly rate: 
Under this method of compensation the 
employee receives a stipulated sum 
paid weekly. biweekly, semimonthly, or 
monthly or a fixed amount for each hour 
of work. 

(2) Salary plus commission: Under 
this method of compensation the em¬ 
ployee receives a commission on all sales 
In addition to a base salary' (see sub- 
paragraph (1) of this paragraph). 

(3) Quota bonus: This method of com¬ 
pensation Is similar to subparagraph (2) 
of this paragraph except that the com¬ 
mission payment is paid on sales over 
and above a predetermined sales quota. 

(4) Straight commission without ad¬ 
vances: Under this method of compensa¬ 
tion the employee is paid a flat percent¬ 
age on each dollar of sales lie makes. 

(5) Straight commission with “ad¬ 
vances,” ’•guarantees,” or "draws.” This 
method of compensation is similar to 
subparagraph (4) of tills paragraph ex¬ 
cept that the employee is paid a fixed 
weekly, biweekly, semimonthly, or 
monthly "advance,” “guarantee,” or 
u draw. M At periodic intervals a settle¬ 
ment is made at which time the pay¬ 
ments ftlready made are supplemented 
by any additional amount by which his 
commission earnings exceed the amounts 
previously paid. 

(b) The above listing in paragraph 
of this section which reflects the 

typical methods of compensation is not, 
of course, exhaustive of the pay practices 
which may exist in retail or service 
establishments. Although typically In re¬ 
tail or service establishments commission 
payments are keyed to sales, the require¬ 
ment of the exemption is that more than 
naif the employee’s compensation rep¬ 
resent commissions "on goods or serv¬ 
ices”. which would include all types of 
commissions customarily based on the 
goods or services which the establish¬ 
ment sells, and not exclusively those 
measured by “sales” of these goods or 
sendees. 


§ T*p<*« of employment In 

*nir!i thin overtime pay exemption 
may apply. 


Section 7(1) was enacted to relieve ai 
employer from the obligation of payini 
overtime compensation to certain eni 
woyees 0 f a retail or service establish 
wholly or in Rreater part oi 
we basis of commissions. These cm 
generally employed in so 
caned '•big ticket” departments an< 

lkhm es , tabl ^ hmentfl OT Pnrts of cstab 
wberc commission methods o 
V ',™ c .^ ^^tionally have been used 
those dealing in furniture, bed 
in - 5f ttne furnishings, floor cover 
m *l° T appliances, musica 
ra< * los an d television, men*: 
omen’s ready to wear, shoes 
home Insulation, and various 


home custom orders. There may be other 
segments in retailing where the propor¬ 
tionate amount of commission payments 
would be great enough for employees 
employed in such segments to come with¬ 
in the exemption. Each such situation 
will be examined, where exemption is 
claimed, to make certain that the em¬ 
ployees treated as exempt from over¬ 
time compensation under section 7(1) 
arc properly within the statutory 
exclusion. 

§ 779.113 Computing employcrV com* 
plantation for the r ep r e s e n tative pe¬ 
riod. 

(a) In determining for purposes of 
section 7*1) whether more titan half of 
an employee’s compensation "represents 
commissions on goods or services” It is 
necessary first to total all compensation 
paid to or on behalf of the employee as 
remuneration for his employment dur¬ 
ing the period. All such compensation in 
whatever form or by whatever method 
paid should be included, whether cal¬ 
culated on a time, piece. Incentive or 
other basis, and amounts representing 
any board, lodging or other facilities 
furnished should be included in addition 
to cash payments, to the extent required 
by section 3<m> of the Act and Part 531 
of this chapter. Payments excludable 
from the employee’s “regular rate” under 
section 7(e) may be excluded from this 
computation if. but only if. they are 
payments of a kind not made as com¬ 
pensation for his employment during the 
period. 'See Part 778 of this chapter.) 

<b> In computing the employee's total 
compensation for the representative 
period it will in many instances become 
clear whether more than half of it rep¬ 
resents commissions. Where this is not 
clear. It will be necessary to identify and 
total all portions of the compensation 
which represent commissions on the 
goods or services that the retail or serv ¬ 
ice establishment sells. In determining 
what compensation “represents commis¬ 
sions on goods or services” it Is clear that 
any portion of the compensation paid, 
as a weekly, biweekly. semimonthly, 
monthly, or other periodic salary, or as 
an hourly or daily rate of pay, does not 
“represent commissions” paid to the em¬ 
ployee. On the other hand, it is equally 
clear that an employee paid entirely by 
com m is s io n s on the goods or services 
which the retail or service establishment 
sells will, in any representative period 
which may be chosen, satisfy the re¬ 
quirement that more than half of his 
compensation represents commissions. 
The same will be true of an employee 
receiving both salary and commission 
payments whose commissions always ex¬ 
ceed the salary. If. on the other hand, 
the commissions paid to an employee 
receiving a salary are always a minor 
part of his total compensation it is clear 
that he will not qualify for the exemp¬ 
tion provided by section 7(1). 

§ 779.416 Til wit fwmprnMiion 44 rrpre¬ 
vent* mmiui^ionit”. 

<a> Employment arrangements which 
provide for a commission on goods or 
services to be paid to an employee of a 


retail or service establishment may also 
provide, as indicated in f 779.413, for the 
payment to the employee at a regular pay 
period of a fixed sum of money, which 
may bear a more or less fixed relation¬ 
ship to tlie commission earnings which 
could be expected, on the basis of ex¬ 
perience. for an average period of the 
same length. Such periodic payments, 
which are variously described in retail 
or service establishments as “advances.” 
“draws.” or “guarantees,” are keyed to 
a time base and are usually paid at 
weekly or other fixed intervals which may 
in some Instances be different from and 
more frequent than, the intervals for 
payment of any earnings computed ex¬ 
clusively on a commission basis. They are 
normally smaller in amount than the 
commission earnings expected for such 
a period and if they prove to be greater, 
a deduction of the excess amount from 
commission earnings for a subsequent pe¬ 
riod. if otherwise lawful, may or may not 
be customary under the employment ar¬ 
rangement. A determination of whether 
or to what extent such periodic pay¬ 
ments can be considered to represent 
commissions may be required in those 
situations where the employment ar¬ 
rangement la that the employee will be 
paid the stipulated sum. or the commis¬ 
sion earnings allocable to the same pe¬ 
riod. whichever is the greater amount. 
The stipulated sum can never represent 
commissions, of course, if It is actually 
paid as a salary. If, however, it appears 
from all the facts and circumstances of 
the employment that the stipulated sum 
is not so paid and that it actually func¬ 
tions as an integral part of a true com¬ 
mission basis of payment, then such com¬ 
pensation may qualify as compensation 
which "represents commissions on goods 
or services” within the meaning of clause 
<2) of the section 7<i) exemption. 

(b» The express statutory language of 
section 7(1), as amended in 1966, pro¬ 
vides that "In determining the propor¬ 
tion of compensation representing com¬ 
missions, all earnings resulting from the 
application of a bona fide commission 
rate shall be deemed commissions on 
goods or services without regard to 
whether the computed commissions ex¬ 
ceed the draw' or guarantee” which may 
be paid to the employee. Thus an em¬ 
ployee who is paid a guarantee or draw 
against commissions computed in ac¬ 
cordance with a bona fide commission 
payment plan or formula under which 
the computed commissions vary in ac¬ 
cordance with the employee’s perform¬ 
ance on the Job will qualify for exemp¬ 
tion provided the conditions of 7<1)(1) 
are met as explained in I 779.419. Under 
a bona file commission plan all of the 
computed commissions will be counted as 
compensation representing commissions 
even though the amount of commissions 
may not equal or exceed the guarantee or 
draw in some workweeks. The exemption 
will also apply in the case of an employee 
who is paid a fixed salary plus an addi¬ 
tional amount of earned commissions if 
the amount of commission payments ex¬ 
ceeds the total amount of salary pay¬ 
ments for the representative period. 
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<c) A commission rate is not bona fide 
If the formula for computing the com¬ 
missions is such that the employee, in 
fact, always or almost always earns the 
same fixed amount of compensation for 
each workweek (as would be the case 
where the computed commissions seldom 
or never equal or exceed the amount of 
the draw or guarantee). Another example 
of a commission plan which would not be 
considered as bona fide is one in which 
the employee receives a regular payment 
constituting nearly his entire earnings 
which Is expressed in terms of a percent¬ 
age of the sales which the establishment 
or department can always be expected to 
make with only a slight addition to his 
wages based upon a greatly reduced per¬ 
centage applied to the sales above the 
expected quota. 

§ 779.417 The ‘Vrpmrntiitivr pfrloi” 
for Ircting employee’s compensation. 

(a) Whether compensation represent¬ 
ing commissions constitutes most of an 
employee’s pay. so as to satisfy the ex¬ 
emption condition contained in clause 
(2) of section 7<i). must be determined 
by testing the employee’s compensation 
for a “representative period” of not less 
than 1 month. The Act does not define a 
representative period, but plainly con¬ 
templates a period which can reasonably 
be accepted by the employer, the em¬ 
ployee. and disinterested persons as 
being truly representative of the com¬ 
pensation aspects of the employee’s em¬ 
ployment on which tills exemption test 
depends. A representative period within 
the meaning of this exemption may be 
described generally as a period which 
typifies the total characteristics of an 
employee’s earning pattern in his cur¬ 
rent employment situation, with respect 
to the fluctuations of the proportion of 
his commission earnings to his total 
compensation. 

(b) To this end the period must be as 
recent a period, of sufficient length (see 
<c) of this section) to fully and fairly 
reflect all such factors, as can practi¬ 
cably be used. Thus, as a general rule, 
if a month is long enough to reflect the 
necessary factors, the most recent month 
for which necessary computations can 
be made prior to the payday for the 
first workweek in the current month 
should be chosen. Similarly, If It is neces¬ 
sary to use a period as long as a calendar 
or fiscal quarter year to fully represent 
such factors, the quarterly period used 
should ordinarily be the one ending im¬ 
mediately prior to the quarter in which 
the current workweek falls. If a period 
longer than a quarter year is required in 
order to include all the factors necessary 
to make it fully and fairly representative 
of the current period of employment for 
purposes of section 7(1), the end of such 
period should likewise be at least as 
recent as the end of the quarter year 
immediately preceding the quarter in 
which the current workw’eck falls. Thus, 
in the case of a representative period of 
6 months or of 1 year, recomputation 
each quarter would be required so as to 
include in it the most recent two quarter- 
years or four quarter-years, as the case 
may be. The quarterly recomputation 
would tend to insure that the period used 
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reflects any gradual changes in the 
characteristics of the employment which 
could be important In determining the 
ratio between compensation represent¬ 
ing commissions and other compensation 
In the current employment situation of 
the employee. 

<c> The representative period for 
determining whether more than half of 
an employee’s compensation represents 
commissions cannot, under the express 
terms of section 7<i>, be less than 1 
month. The period chosen should be long 
enough to stabilize the measure of the 
balance between the portions of the em¬ 
ployee’s compensation which respective¬ 
ly represent commissions and other 
earnings, against purely seasonal or 
plainly temporary changes. Although the 
Act sets no upper limit on the length of 
the period, the statutory intent would 
not appear to be served by any recogni¬ 
tion of a period in excess of 1 year as 
representative for purposes of this ex¬ 
emption. There would seem to be no 
employment situation in a retail or serv¬ 
ice establishment in which a period 
longer than a year would be needed to 
represent the seasonal and other fluctua¬ 
tions in commission compensation. 

(d) Accordingly, for each employee 
whose exemption is to be tested in any 
workw'eek under clause (2) of section 7 
(i), an appropriate representative period 
or a formula for establishing such a 
period must be chosen and must be desig¬ 
nated and substantiated in the em¬ 
ployer’s records (see 1516.16 of this 
chapter). When the facts change so 
that the designated period or the period 
established by the designated formula 
is no longer representative, a new repre¬ 
sentative period or formula therefor 
must be adopted which Is appropriate 
and sufficient for the purpose, and desig¬ 
nated and substantiated in the em¬ 
ployer’s records. Although the period 
selected and designated must be one 
which is representative with respect to 
the particular employee for whom ex¬ 
emption is sought, and the appropriate¬ 
ness of the representative period for that 
employee will always depend on his Indi¬ 
vidual earning pattern, there may be 
situations in which the factors affecting 
the proportionate relationship between 
total compensation and compensation 
representing commissions will be sub¬ 
stantially Identical for a group or groups 
of employees In a particular occupation 
or department of a retail or service 
establishment or in the establishment as 
a whole. Where this can be demonstrated 
to be a fact, and is substantiated by per¬ 
tinent information in the employer’s 
records, the same representative period 
or formula for establishing such a period 
may properly be used for each of the 
similarly situated employees in the 
group. 

§ 779.410 Grace period for computing 
portion of ronapemillion represent¬ 
ing emmnixsion*. 

Where it is not practicably possible 
for the employer to compute the com¬ 
mission earnings of the employee for all 
workweeks ending in a prior represent¬ 
ative period in time to determine the 
overtime pay obligations, if any, for the 


workweek or workweeks immediately fol¬ 
lowing. 1 month of grace may be used 
by the retail or service establishment 
This month of grace will not change the 
length of the current period in which the 
prior period is used as representative. It 
will merely allow’ an interval of 1 month 
between the end of the prior period ar.d 
the beginning of the current period in 
order to permit necessary computations 
for the prior period to be made. For ex¬ 
ample. assume that the representative 
period used is the quarter-year immedi¬ 
ately preceding the current quarter, and 
commissions for the prior period cannot 
be computed in time to determine die 
overtime pay obligations for the work¬ 
weeks included in the first pay period 
in tiie current quarter. By applying a 
month of grace, the next earlier quar¬ 
terly period may be used during the first 
month of the current quarter; and the 
quarter-year immediately preceding the 
current quarter will then be used for all 
workweeks ending in a quarter-year pe¬ 
riod which begins 1 month after die 
commencement of the current quarter. 
Thus, a January 1-March 31 represent¬ 
ative period may be used for purposes 
of section 7(i> in a quarterly period be¬ 
ginning May 1 and ending July 31, allow¬ 
ing the month of April for necessary 
commission computations for the rep¬ 
resentative period. Once this method of 
computation is adopted it must be used 
for each successive period in like man¬ 
ner. The prior period used as representa¬ 
tive must, of course, as in other cases, 
meet all the requirements of a repre¬ 
sentative period as previously explained 

§ 779.119 Dependence of llie aerlfoa 
7(i) overtime pay exemption upon 
the level of the employee’# V|S!il*r 
rale” of pay. 

(a) If more than half of the compen¬ 
sation of an employee of retail or serv¬ 
ice establishment for a representative 
period as previously explained repre¬ 
sents commissions on goods or services, 
one additional condition must be met 
in order for the employee to be exempt 
under section 7(1) from the overtime 
pay requirement of section 7<a> of the 
Act In a workweek when his hours of 
work exceed the maximum number 
specified in section (a). This additional 
condition is that his “regular rate" of 
pay for such workweek must be more 
tiian one and one-half times the mini¬ 
mum hourly rate applicable to him from 
the minimum w age provisions of section 
6 of the Act. If it is not more than one 
and onc-half times such minimum rate, 
there is no overtime pay exemption for 
the employee in that particular work¬ 
week. 

(b> The meaning of the “regular rate’ 
of pay under the Act is well established^ 
As explained by the Supreme Court oi 
the United States, it is “the hourly raw 
actually paid the employee for the nor¬ 
mal, nonovertime workw r eek for whicn 
he is employed” and “by its very nature 
must reflect ail payments which tne 
parties have agreed shall be receive® 
regularly during the workweek, 
sivc of overtime payments.” tWauingj- 
Youngerman-Reynolds Hardwood co. 
325 US. 419.) It is a rate per hour, com¬ 
puted for the particular workw r eex b> 


REGISTER, VOL 35, NO. 69—THURSDAY, APRIL 9, 1970 








RULES AND REGULATIONS 


3903 


mathematical computation In which 
hours worked are divided into straight- 
time earnings for such hours to obtain 
the statutory regular rate (Overnight 
Motor Co. v. Missel, 316 U.S. 572). By 
definition (Act, section 7(e)), the “reg¬ 
ular rate" as used in section 7 of the Act 
includes "all remuneration paid to, or on 
behalf of, the employee" except payments 
expressly excluded by the seven numbered 
clauses of section 7(e). The computation 
of the regular rate for purposes of the 
Act is explained in Part 778 of this chap¬ 
ter. The "regular rate" is not synonymous 
with the "basic rate" which may be 
established by agreement or understand¬ 
ing of the parties to the employment 
agreement under the provisions of sec¬ 
tion 7(g)(3) of the Act; that section. 
Uke section 7(1), merely provides an 
exemption from the genera] requirement 
of overtime compensation based on the 
regular rate contained in section 7<a>. if ’ 
certain prescribed conditions ore met (in 
section 7(g)(3) these include payment 
of overtime compensation on a basic rate 
established and authorized in accord¬ 
ance with its terms). The requirement 
of section 7(1) with respect to the "reg¬ 
ular rate" of pay of an employee who 
may come within the exemption which 
It provides is a simple one: "the 
regular rate of pay of such employee." 
when employed "for a workweek in ex¬ 
cess of the applicable workweek speci¬ 
fied" In section 7(a), must be “in excess 
of one and one-half times the minimum 
hourly rate applicable to him under sec¬ 
tion 6." The employee’s "regular rate" 
of pay must be computed, in accordance 
with the principles discussed 8bcfVe, on 
the basis of his hours of work in that 
particular workweek and the employee's 
compensation attributable to such hours. 
The hourly rate thus obtained must be 
compared with the applicable minimum 
rate of pay of the particular employee 
under the provisions of section 6 of the 
Act. If the latter rate Is $1.60 an hour, 
for example, then the employee’s regular 
rate must be more than $2.40 an hour if 
the exemption is to apply. 

£ 749.120 IWordkerping requirement*. 

The records which must be kept with 
respect to employees for whom the over¬ 
time pay exemption under section 7(i> 

» taken are specified in 5 516.16 of this 
chapter. 


" < <9.121 Italic mtc for computing over- 
lime compensation of noncxcinpl 
employee* receiving con.minion*. 

The overtime compensation due em- 
a reUUI or service establish- 
* i who do not exemption 

requiremenu of section 7d) may be com- 
puied under the provisions of section 1 
. \ Act if the employer and 

to do so under the con- 
to? 1 * provided. Section 7(g)(3) 
£h^ U . 0,6 ^ of a basic rate estab- 
st; 1 P,i 1 n tlU 1 rSua i U *° ®erecm«nt or under- 
of advance of the work, in lieu 

con^utK" .?* for Ule P ur Pose of 
uv o/ ov rrhtno compensation. The 

a ri>tafi UCh a baslc raU r °r eroployces of 
dmSXi r uT lc * establishment com- 
Pensated wholly or partly by commts- 


sions is authorized under the conditions 
set forth in Part 548 of this chapter. 

Subpori F—Other Provisions Which 
May Affect Retail Enterprises 

General 

8 779.500 Purpose of ftubpart. 

In 8ubpart A of this part, reference 
was made to a number of regulations 
which discuss provisions of the Act, such 
as general coverage, overtime compen¬ 
sation. Joint employment, hours worked, 
and methods of payment of wages, 
which are applicable to others as well 
as to retailers and their employees. (8ee 
5 779.6.) In addition to those provisions, 
the Act contains other provisions of In¬ 
terest to retailers and their employees. It 
Is the purpose of tills subpart to focus 
attention on several of the more signif¬ 
icant provisions in these categories. 

Equal Pay Provisions 
g 779.501 Sijitut<»r> pro>i»ion«. 

Section 6(d) of the Act provides: 

(1) No employer having employees »ub- 
Ject to any provisions of this section shall 
discriminate, within any establishment In 
which such employee* are employed, between 
employee* on the basis of sex by paying 
wages to employees in such establishment 
at a rate leu than the rate at which he 
pays wages to employees of the opposite 
sex In such establishment for equal work 
on Jobs the performance of which requires 
equal skill, effort, and responsibility, and 
which are performed under similar working 
conditions, except where such payment is 
made pursuant to (i) a seniority system: 
(ID a merit system: (111) a system which 
measures earnings by quantity or quality 
of production: or (iv) a differential bused 
on any other factor other than sex: Pro¬ 
vided, That an employer who is paying a 
wage rate differential in violation of this 
subsection shall not. In order to comply with 
the provisions of this subsection, reduce 
the wage rate of any employee. 

(3) No labor organization, or its agents, 
representing employees of ar. employer hav¬ 
ing employees subject to any provisions of 
this section shall cause or attempt to cause 
such an employer to discriminate again*t 
an employee In violation of paragraph (1) 
of this subsection. 

(3) For purposes of adminlstraUon and 
enforcement, any amounts owing to any 
employee which have been withheld In vlo- 
iatlfti of this subsection shall be deemed to 
be unpaid minimum wages or unpaid over¬ 
time compensation under this Act. 

(4) As used In this subsection, the term 
'labor organization" means any organiza¬ 
tion of any kind, or any agency or employee 
representation committee or plan, In which 
employees participate and which exists for 
the purpose, in whole or in port, of dealing 
with employers concerning grievances. labor 
disputes, wages, rates of pay. hours of em¬ 
ployment. or conditions or work. 

Official interpretations of the Depart¬ 
ment of Labor wtth respect to the pro¬ 
visions of section 6(d) are found in Part 
800 of this chapter. 

Child Labor Provisions 

§ 779.502 Sin In lory provision*; regula¬ 
tion* in Part 1500 of llti* title. 

(a) The Act’s prohibitions In relation 
to employment of child labor, which may 
have application to retailers, are found 


in section 12(a) and section 12(c). Sec¬ 
tion 12(a) reads as follows: 

No producer, manufacturer, or dealer shall 
ship or deliver for shipment in commcrco 
any good* produced in an establishment sit¬ 
uated in the United State* in or about which 
within 30 days prior to the removal of such 
goods therefrom any oppressive child labor 
has been employed: Provided, That any such 
shipment or delivery for shipment of such 
goods by a purchaser who acquired them 
in good faith in reliance on written as¬ 
surance from the producer, manufacturer, or 
dealer that the goods wot© produced In com¬ 
pliance with the requirements of this sec¬ 
tion. and who acquired such goods for value 
without notice of any such violation, shall 
not be deemed prohibited by thu subsec¬ 
tion: And provided, further . That a prosecu¬ 
tion and conviction of a defendant tor the 
shipment or delivery for shipment of any 
goods under the conditions herein prohibited 
shall be a bar to any further prosecution 
against the same defendant for shipments or 
deliveries for shipment of any such goods 
before the beginning of said prosecution. 

Section 12(c) provides: 

No employer shall employ any oppressive 
child labor In commerce or in the production 
of goods for commerce or in any enterprise 
engaged In commerce or In the production of 
goods for commerce. 

tb) "Oppressive child labor" is defined 
by the Act, for purposes of the foregoing 
provisions. In the language set forth in 
9 779.505. 

(c) Sections 1500.1-1500.129 in Chap¬ 
ter XIII of tills title contain applicable 
regulations and a detailed discussion of 
the child labor provisions of the Act. Al¬ 
though those sections offer guidance for 
all including retailers, there are set forth 
in 99 779.503 through 779.508 pertinent 
provisions and a brief discussion of the 
standards which are of particular in¬ 
terest to those in the retail field. 

8 779.503 Tlir retailer and *rrlion 

12(a). 

Section 12(a) prohibits certain ship¬ 
ments or deliveries for shipment by 
"producers." "manufacturers" or "deal¬ 
ers." These terms having appeared in 
this section prior to the 1961 amend¬ 
ments are defined and described In 

9 1500.105 of this title, and said defini¬ 
tions remain unchanged. It should be 
noted that the term "manufacturer" as 
used in section 12(a) includes retailers 
who. in addition to retail selling, engage 
In such manufacturing activities as the 
making of slipcovers or cu: tains, the 
baking of bread, the making of candy, or 
the making of window frames. Further, 
the term "dealers" refers to anyone who 
deals in goods including person engaged 
in buying, selling, trading, distributing, 
delivering, etc. "Dealers." therefore, as 
used in section 12(a) Include retailers. 
Therefore, where a retailer’s business 
unit Is covered under the Act and he is a 
producer, manufacturer or dealer within 
the meaning of this section, the retailer 
must comply with the requirements of 
section 12(a). If a retailer’s business unit 
which is covered under the Act is exempt 
as a retail or service establishment un¬ 
der section 13 of the Act from the mone¬ 
tary requirements of the Act, the re¬ 
quirements of the child labor provisions 
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must still be met. Thus, retail or service 
establishments, in covered enterprises, 
doing less than $250,000 annually, must 
comply with the child labor require* 
incuts even if they are exempt from 
minimum wage and overtime provisions 
under section 13(a)(2) of the Act. 

§ 779.504 The rrUnlcr urn! *cction 
12(e). 

Section 12(c) was amended in 1961 to 
prohibit the employment of oppressive 
child labor In any enterprise engaged 
in commerce or in the production of 
goods for commerce. Thus, employers in 
every enterprise which is covered un¬ 
der the Act must comply with section 
12(0 of the child labor provisions of the 
Act. As stated in S 779.503, compliance 
with this provision is necessary even 
though the employers in a particular 
establishment or establishments of a 
covered enterprise are exempt from the 
requirement of compensating employees 
In accordance with sections 6 and 7 of 
the Act. 

§ 779.505 “Opprmiic child labor” de¬ 
fined. 

Section 3(1) of the Act defines oppres¬ 
sive child labor as follows: 

“Oppressive child labor** means a condi¬ 
tion of employment under which (1) any 
employee under the age of 10 years la 
employed by an employer (other than a 
parent or a person standing in place of a 
parent employing his own child or a child In 
his custody under the age of 16 years In an 
occupation other than manufacturing or 
mining or an occupation found by the 
Secretary of Labor to be particularly 
hazardous for the employment of children 
between the ages of 10 and 18 years or 
detrimental to their health or well-being) In 
any occupation, or (2) any employee between 
the agee of 16 and 18 years Is employed by 
an employer in any occupation which the 
Secretary of labor shall find and by order 
declare to be particularly hazardous for the 
employment of children between such ages 
or deterimental to their health or well¬ 
being; but oppressive child labor shall not be 
deemed to exist by virtue of the employment 
in any occupation of any person with re¬ 
spect to whom the employer shall have on 
fllo an uncxplred certificate Issued and held 
pursuant to regulations of the Secretary of 
Labor certifying that such person Is above 
the oppressive child labor age. The Secretary 
of Labor shall provide by regulation or by 
order that the employment of employees be¬ 
tween the age* of 14 and 10 years in occupa¬ 
tions other than manufacturing and mining 
shall not be deemed to constitute oppressive 
child labor If and to the extent that the 
Secretary of Labor determines that such 
employment is confined to periods which 
will not interfere with their schooling and to 
conditions which will not Interfere with their 
health and well-being. 

% 779.506 Sixteen-year mini mum. 

The Act sets a 16-year minimum for 
employment in manufacturing or mining 
occupations. Furthermore, this age mini¬ 
mum is applicable to employment in all 
other occupations unless otherwise pro¬ 
vided by regulation or order issued by the 
Secretary. 

§ 779.507 Fourlem-ycar minimum- 

fa) Prohibited occupations. With re¬ 
spect to employment in occupations other 
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than manufacturing and mining, the 
Secretary is authorized to issue regula¬ 
tions or orders lowering the age minimum 
to 14 years where he finds that such em¬ 
ployment is confined to periods which 
will not interfere with the minors’ school¬ 
ing and to conditions which will not in¬ 
terfere with their health and well-being. 
Pursuant to this authority, the Secretary 
permits the employment of 14- and 15- 
year-old children In a limited number of 
occupations where the work is performed 
outside school hours and is confined to 
other specified limits. Under the provi¬ 
sions of Child Labor Regulations, Sub¬ 
part C (ft! 1500.31-1500.38 of this title), 
employment of minors in this age group 
Is not permitted in the following 
occupations: 

(1) Manufacturing, mining, or proc¬ 
essing occupations including occupations 
requiring the performance of any duties 
in a workroom or workplace where goods 
are manufactured, mined, or otherwise 
processed; 

(2) Occupations involving the opera¬ 
tion or tending of hoisting apparatus or 
of any power-driven machinery other 
than office machines: 

(3) The operation of motor vehicles 
or service as helpers on such vehicles; 

(4) Public messenger service; 

(5) Occupations declared to be par¬ 
ticularly hazardous or detrimental to 
health or well-being by the Secretary; 

(6) Occupations In connection with 
(l) transportation of persons or prop¬ 
erty by rail, highway, air. water, pipeline, 
or other means; <li> warehousing and 
storage; (ill) communications and public 
utilities; and (Iv) construction (includ¬ 
ing demolition and repair). Office and 
sales work performed in connection with 
the occupations specified in this sub- 
paragraph Is permitted if such work is 
not performed on trains or any other 
media of transportation or at the actual 
site of construction operations. 

<b> Permissible occupations ; condi¬ 
tions. Employment of 14- and 15-year- 
olds in all occupations other than those 
in paragraph (a) of this section is per¬ 
mitted by the regulation under certain 
conditions specified in the regulation. 
The permissible occupations for minors 
between 14 and 16 years of age In retail, 
food service, and gasoline service estab¬ 
lishments are listed in 9 1500.34. The 
periods and conditions of employment for 
such minors are set out in I 1500.35. 

8 779.508 Eighteen-year minimum. 

To protect young workers from haz¬ 
ardous employment, the Act provides for 
a minimum age of 18 years In occupa¬ 
tions found and declared by the Secretary 
to be particularly hazardous or detri¬ 
mental to health or well-being of minors 
16 and 17 years of age. These occupations 
may be found in IS 1500.51-1500.68 of 
this title. Of particular Interest to re¬ 
tailers are 99 1500.52. 1500.58, 1500.62. 
and 1500.63 of this title pertaining to the 
occupations of motor-vehicle driver and 
outside helper, and occupations involving 
the operation of power-driven hoisting 
apparatus, bakery machines, and paper 
products machines. 


Driver or Driver’s Helper Making Local 
Deliveries 

g 779.509 Statutory provision. 

Section 13(b) (11) exempts from the 
provisions of section 7 of the Act: 

Any employee employed an a driver or 
driver's helper making local deliveries, .ho 
la compensated for auch employment on the 
basis of trip rates, or other delivery pay¬ 
ment plan. If the Secretary shall find that 
such plan has the general purpose and effect 
of reducing hours worked by such cm- 
ployees to, or below, the maximum worfcu refc 
applicable to them under section 7(a). 

This is an exemption from the overtime 
pay requirements only. 

§ 779.510 Condition* llist muM Hr met 
for eection 13(b) (11) exemption. 

In order that an employee be exempt 
from the overtime provisions of the Act 
under section 13(b) (11) he must be em¬ 
ployed as a driver or driver’s helper 
making local deliveries, and. he must be 
compensated for such employment on « 
trip rate basis or other delivery payment 
plan, and such plan must be found by 
the Secretary to have the general pur¬ 
pose and effect of reducing the hours 
worked by the driver or driver's helper 
to, or below, the maximum workweek 
applicable to him under section 7<a> of 
the Act. If all the preceding conditions 
are not met the exemption is Inapplicable. 

§ 779.511 "Finding by Secretary**. 

As stated In 9 779.510, before the .sec¬ 
tion 13(b) (11) exemption may be 
claimed, the Secretary must find that 
the trip rate basis of compensation, or 
other delivery payment plan used u> 
compensate a driver or a driver’s helper 
making local deliveries, has the general 
purpose and effect of reducing the hours 
worked by these employees to. or below, 
the maximum workweek applicable U> 
them under section 7(a) of the Act. The 
conditions under which such finding* 
may be made, amended, or revoked, and 
the procedure for obtaining such a find¬ 
ing are set forth in the regulations In 
Part 551 of this chapter. 

Records to be Kept by Employ* ns 

§ 779.312 The rrcordkccpintf re*uU- 
lion*. 

Every employer who Is subject to Anjr 
of the provisions of the Act In required 
to maintain certain records. The record¬ 
keeping requirements are set forth in 
regulations which have been published 
In Subparts A and B of Part 516 of this 
chapter. Subpart A contains the require¬ 
ments applicable to all employer* em¬ 
ploying covered employees, including the 
general requirements relating to the 
posting of notices, the preservation ana 
location of records and similar genera* 
provisions. Subpart A also contains U* 
requirements relating to the record* 
which must be kept for exempt exeeir 
tive. administrative, and profession^ 
employees and outside salesmen. 

B deals with information and 
which must be kept with respect to em¬ 
ployees who are subject to other exemp¬ 
tions and provisions of the Act. 
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§ 779.513 Order and form of record#. 

No particular order or form of rec¬ 
ords is prescribed by the regulations. 
However, the records which the employer 
keeps must contain the Information and 
data required by the specific sections of 
the regulations which arc applicable. In 
addition, where the employer claims an 
exemption from the minimum wage or 
overtime or other requirements of the 
Act. he should also maintain those rec¬ 
ords which serve to support his claim 
for exemption, such as records of sales, 
purchases, and receipts. 

§ 779.51 1 Period for preserving record**. 

Basic record^, such as payroll records, 
certificates issued or required under the 
Act. and employment agreements and 
other basic records must be preserved for 
at least 3 years. Supplementary rec¬ 


ords such as time and earnings cards or 
sheets, wage rate tables, work time 
schedules, or order, shipping and billing 
records, and similar records need be pre¬ 
served for only 2 years. 

§ 779.515 Regulutiott# dtould lx- con¬ 
sulted* 

This discussion in subpart F of this 
part is intended only to indicate the gen¬ 
eral requirements of the recordkeeping 
regulations. Each employer subject to 
any provision of the Act should consult 
the regulations to determine what rec¬ 
ords he must maintain and the period for 
which they must be preserved. 

Signed at Washington. D.C.. this 2d 
day of April 1970. 

Robert D. Moran. 

Administrator . 

Wage and^Hour Division . 

|F.R. Doc 7C-4230; Filed. Apr. 8. 1970; 
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